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PREFACE. 



The contents of this book are not to be learned by heart 
as one learns the multiplication table. Some things must 
be learned in that way; Civil Government is not one of 
them. This branch of study is not merely so many facts 
to be learned and remembered in set formulas of words, 
but certain principles to be comprehended, of which the facts 
are the expression or illustration. It is a principle in the 
administration of government that there must be an officer 
charged with the duty, and invested with the power, of col- 
lecting and enforcing the payment of taxes. Whether he 
shall be styled a collector, or a receiver of taxes, or whether 
the duties and powers of such office shall be imposed upon 
some other officer having related duties, as the treasurer, 
is a mere detail of fact, of subordinate importance. The 
fact is liable to change at any time ; the principle will abide 
— there will at all times be somebody^ by whatever title known, 
charged with the duty of seeing that the taxes are paid. 

In this view, this work may be as acceptable and as useful 
in other states as in New York. Knowledge concerning the 
government of New York must have value everywhere. The 
details of government in each state may, perhaps, be all the 
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6 PREFACE. 

more effectively taught, when brought in comparison with 
those of another state. 

When a pupil thoroughly grasps a principle, he will look for, 
and if need be, will find, the facts to fit it ; or if these be pre- 
sented to him, he will seize upon them as the natural or 
necessary complement of the principle which has already 
found lodgment in his mind. The two must go together ; 
but herein precedence is given to principles which the facts 
exemplify. 

This treatment of the subject calls for less remembering, 
but for more thinking. If the thinking be well done, the 
remembering will take care of itself. Memory never fails with 
those who think. But thinking is naught with those who 
can do nothing but remember. The one thing needful in our 
schools is that the pupils be got out of the rut of merely 
remembering, and be induced to try their powers in the 
broad field of thought. 

To effect this, we must have teachers who can do some- 
thing besides listen. They must know how to think and how 
to teach others to think. They must know — or must be 
able to learn — something outside of the text-book. No text- 
book can contain all that should be taught of a given subject. 

The author believes that the efforts which have been made 
within the last few years by public school authorities, and 
what is more important, by the teachers themselves, to raise 
the professional standard of teaching, have been fruitful in 
good results. Hence he submits to them this work in full 
confidence that they will discern and apply what is useful 
in it; and will supplement with their own intelligence and 
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research whatever has been omitted which to them seems 
of importance. Two books, which ought to be in every school 
district library accessible to teachers for reference, are com- 
mended to their consideration. They are the Legislative 
Manual and the Civil List. These are not text-books in 
any sense, but are full of useful information relating to the 
government and affairs of this state. Though prepared for 
legislators and public officers, they are useful for everybody, 
and can probably be procured from the Albany publishers. 

Upon Brooklyn teachers I do not need to urge the free 
use of the Eagle Almanac, which is upon the book-list of 
Brooklyn schools. The limitations imposed in the preparation 
of the text of this work permitted only the most general 
discussion of the principles of municipal organization. These 
must be supplemented in each locality by local sources of 
information. It would be a great convenience if every city, 
through its authorities, or at the instance of private enterprise, 
were furnished with a manual containing all the facts of 
interest concerning its government and affairs, after the style 
of the Brooklyn annual above referred to. 

Let me here acknowledge my obligation to the City Super- 
intendents of schools in the state, who favored me with 
valuable information concerning the municipal organization 
of their respective cities. Their aid was invaluable in the 
preparation of the chapter upon cities. I regret that I was 
unable to make as free use of the material furnished as I had 
planned ; but much that I desired to insert I was constrained 
to omit lest the work be overloaded. Hence particulars had 
to give way to generalities. 
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In conclusion : No effort has been made to write the 

subject down to the comprehension of pupils in primary or 

lower grammar grades. When a pupil is old enough or mature 

enough to study ^ivil government, he is old enough and 

mature enough to study it in the language iii which it should 

be written, and with which he must familiarize himself in 

the practical discharge of his duties as a citizen. The meaning 

of new or special words he will acquire in using them, as 

he has acquired the chief part of his vocabulary. To facilitate 

his efforts, a list of definitions of the more technical words 

is given at the end of the book. 

EMERSON W. KEYES. 

27 Monroe Street, 

Brooklyn, N.Y., July, 1892. 
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Part I. 



CHAPTER I. 

INTRODUCTORY. — THE LAW. 

" The Strength of the Law is in the Reasonableness of the Law." 

— Old Maxim. 

It is not possible to conceive of a civilized and enlight- 
ened people existing without law. Even savage and 
barbarous peoples recognize some authority, in chief or 
council, whose mandates they obey. 

Law is defined to be "A rule of action." Applied to 
organized human society, the law consists of those rules 
and regulations by which its members consent to be 
governed, when promulgated by the agency appointed 
or accepted by them for that purpose. 

Object of Law.  — The primary purpose of the law is 
mutual protection in the enjoyment of life, liberty, and 
property. 

Not for the Prevention of Crime Only. — It by no 
means follows that this purpose is chiefly served through 

II 



12 CIVIL GOVERNMENT IN NEW YORK, 

laws for the prevention of crime and the punishment of 
criminals. A comparatively small portion of the law 
relates to crimes or criminals. 

With what Matters the Law concerns itself, — Illus- 
tration. — The law concerns itself, chiefly, with the rights, 
privileges, relations, and duties of those who have no 
inclination to commit crime. But human nature is falli- 
ble, and if each individual were left to his own judgment 
and impulses, it is quite certain that some would meas- 
ure their rights and privileges without due consideration 
for the rights and privileges of others. 

If under these conditions peace were preserved and 
order maintained, it could be only through the submis- 
sion of the weak to the imperious will of the strong. 
But without law, the strong would be unable to adjust 
among themselves the measure of their respective rights 
and privileges. There is, therefore, no way by which a 
civilized social state can be maintained except by the 
authority of law. 

First, This must be invoked to define what are the 
natural and just rights of every member of the social 
state, which no power or authority will be permitted to 
invade or to abridge. 

Second. The law must not only define and fix the 
punishment for, crimes and misdemeanors, but it must 
define and provide remedies against fraud and abuses 
of public or private trust. 

Third. The duties of individuals in their domestic 
and social relations and in their business intercourse 
and dealings with each other must be regulated by law. 

What the Law does. — The law promotes the welfare 
of all through rational restraint upon the liberty of each. 
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It prosecutes great public improvements which would be 
impossible without its intervention. It promotes indus- 
trial and commercial intercourse and exchange, through 
its provisions for the construction of highways, bridges, 
and canals ; and through its grants of corporate power 
for the building of railways. Its intervention makes 
possible the inception and development of industrial, 
commercial, and financial enterprises of great value to 
the people. It guards the public health against pesti- 
lence and contagious disease. It regards the weak, the 
defenceless, and the indigent as objects of its special 
solicitude and care. It fosters public education by large 
grants for the support of common schools and for higher 
education. These are some of the objects with which a 
code of laws for a great state concerns itself. The 
power in a constitutional government which makes the 
laws is known as The Legislature. It may bear other 
names, as in Great Britain the Parliament, in Massa- 
chusetts the General Court, and in the United States 
the Congress; but these are all legislative bodies and 
constitute the Legislative departments of their respec- 
tive governments. 

Law is Naught unless enforced. — The enactment of 
laws would avail but little if no provision were made for 
their enforcement. The lawless and depraved would 
pursue their evil courses without restraint. The rela- 
tions and interests which it is the intent of the law to 
promote, would find neither protection nor encourage- 
ment in volumes of laws which proved to be only so 
many pages of wholesome advice. 

The necessity for a constituted power for the enforce- 
ment of the law is thus brought to view. 
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The Ezecutiye. — This constituted power is known as 
the executive, and in the several states, as also in New 
York, he bears the title of governor. 

The governor does not go forth in person to seek out 
violations of the law and to enforce obedience. The 
sheriff of a county, even a constable in a town, may do 
more in the way of direct enforcement of the law than 
the governor himself. The governor is, however, in law 
and in fact the chief executive, through the power given 
him to suspend and to remove public officers for neglect 
of duty, and especially through his power to call out the 
militia to suppress any violent outbreak, disorder, or in- 
surrection with which subordinate local officers are 
unable to cope. 

Another Power Needed. — But with only a Legislature 
to enact laws and an executive and other officers to exe- 
cute or enforce them, the state would still lack an essen- 
tial, indeed a vital element for its peace and protection. 

Why it is Needed. — It cannot be supposed that there 
would be universal agreement concerning the meaning 
of the law. Besides, even when the law is quite clear, 
there will arise questions concerning how it is to be en- 
forced, against whom it is to be enforced, and the con- 
ditions which demand its enforcement ; and the answer 
to them will be largely affected by the facts in any given 
case. For example : It is the law that if one owes he 
shall pay ; if one has entered into an agreement, he 
shall live up to its terms, or pay damages for refusing to 
do so. But suppose that when the executive officer, 
prepared to enforce the law against one, comes upon the 
complaint of another that the former owes him money 
which he refuses to pay, or that he refuses to carry out 
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an agreement which he has made, — the party com- 
plained of denies that he owes the other any money, or 
sets up that the agreement in question was obtained 
from him by fraud which makes it void in law, what 
then is the officer to do ? 

Here is presented a situation demanding the inter- 
vention of another agency with power to adjust and 
determine the controversy. 

These questions — What is the law ? and What are 
the facts that call for its enforcement? — concern more 
people and concern them more deeply, than does the 
enactment of laws by the Legislature. 

The necessity, therefore, for some tribunal, or system 
of tribunals, constituted and ^empowered to determine 
these questions, in the multitude of controversies that 
are sure to arise, does not seem to require further expo- 
sition here. 

The agency thus constituted to expound and interpret 
the law, and to find the facts to which the law is to be 
applied, is called the Judiciary. 

Three Agencies of Government. — We find then these 
three agencies having their defined relations and duties 
with respect to the laws by which a civilized and enlight- 
ened people submit themselves to be governed. 

1 . The Legislature, which makes the laws. 

2. The Executive, which executes or enforces the laws. 

3. The Judiciary, which expounds and interprets the laws, and 
applies them to the facts found through its instrumentality. 

Civil Government. — This system of agencies by which 
law is enacted, enforced, and expounded, is what is 
known as Civil Government. 
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It may be noted here that there is a large class of 
officers whose agency in the government is administra- 
tive rather than executive. These and their duties will 
be considered later. 

In despotic governments, these several powers are all 
vested in a supreme ruler whose decrees are the law of 
the realm. Ministers of state and of justice, appointed 
by him, execute his will and dispense justice as he di- 
rects or permits. He can enforce obedience through 
his army. 

Blending of Powers. — It will also be found that there 
is no clearly defined line of demarkation between these 
agencies or departments of the government, such as 
would appear from our exposition thus far. At many 
points they cross the strict line defined by the powers 
and duties usually ascribed to them, and blend their 
functions in the practical duties of the public service. 

The executive becomes an important factor in legis- 
lation through the exercise of the veto power, of which 
more will be learned hereafter. 

He also exercises important judicial powers in grant- 
ing or refusing to grant reprieves, commutations, and 
pardons for criminals convicted and sentenced to punish- 
ment ; also, in the removal from office of those found 
by him to be guilty of offences which seem to justify 
that severe proceeding. 

The Legislature exercises judicial powers in impeach- 
ments and the trial thereof ; also in the examination of 
witnesses whom it may summon, and in punishing con- 
tempts of its authority. 

The law-making power of the judiciary is considered 
m Chapter I., Part V. 
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Experience has shown- that this blending of powers, 
to the limited extent for which it has the sanction of 
law, is wise and salutary. It is not in conflict with the 
fundamental principle of the supremacy of each depart- 
ment of the government within its own sphere, for the 
sphere of each is that defined by law. Each is forbid- 
den to invade the prescribed domain of the other. 



QUESTIONS ON CHAPTER I., PART I. 

Note. — It should be understood that all the questions in this book are only by way of 
hint or suggestion. The teacher will know, or should know, much better than the 
author can know, the kind and the ntunber of questions required to test the pupils* 
knowledge of the subject. 

1. What is law as applied to human society? 

2. Why can there be no civil society without law? 

3. What is the primary object of law ? 

4. Mention some of the matters with which the law concerns itself. 

5. Mention some of the things accomplished through its operation. 

6. By what general name is the law-making body known? Name 
some of its specific titles. 

7. Through what department or authority is the law made effective?* 
Give illustrations of the exercise of executive power. 

8. What other agency besides the legislative and the executive is needed 
to make a government by law effective? Illustrate the need of this agency, 
from the text, or from your own experience, observation, or thought. 

9. Give illustrations of the blending of legislative, executive, and. 
judicial powers. 
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CHAPTER II. 
THE STATE: PAST, PRESENT, AND FUTURE. 

** What constitutes a state ? 

Men who their duties know, 

But know their rights, and knowing, dare maintain. 

And sovereign law, that state's collected will, 

O'er thrones and globes elate. 

Sits Empress, crowning good, repressii^ ill." 

— Sir IViUiam yones, 

"A thousand years scarce serve to form a state." 

— Byron. 

Our discussion concerns an actual, not an ideal state. 

We find a mass of people spread over a large terri- 
tory, engaged in various avocations yielding a liveli- 
hood, or resulting in the accumulation of wealth. 

Vast and powerful agencies for the promotion of 
material interests are subject to their management and 
control. 

Institutions, beneficent, educational, and religious, are 
formed and maintained. 

Order reigns without repression of individual rights. 

Justice, sometimes slow, not always absolutely sure, 
yet at most points ever watchful, pursues the criminal 
and visits upon him the penalty for his misdeeds. 

The supremacy of the law is conceded and its man- 
dates are accepted and obeyed. 
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These conditions did not come into being yesterday. 
They are the growth of centuries. From what previous 
conditions and experiences are they the evolution .? 
A thousand years ago they were not. A thousand years 
hence they will not be the same. 

What central, vital thought, what steadfast purpose, 
held through all the vicissitudes of the centuries past, 
is the inspiration and the reliance of social. order as it is 
found to-day } 

What animating spirit, what steadfast purpose, what 
firm conviction, held and cherished to-day, may we be- 
lieve and hope will hold sway through the years and 
centuries to come } Is it the love of liberty ? Is it be- 
lief in the possession by man of natural rights which it 
is the duty of governments to maintain and which they 
may not with impunity assail } Is it a firm conviction 
that these rights and their incidents are more secure 
under a government established by the people, and ad- 
ministered by agents of their own choosing } Is it re- 
spect for law } Is any one or all of these, the hope and 
reliance for that future which is to take its form and 
spirit from the social order of to-day } 

To answer these questions we must know something 
of the inception and growth of the state ; in brief, some- 
thing of its history. 
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1. Outline some of the conditions which characterize a state. 

2. What reflections do these conditions suggest? 
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CHAPTER L 

SETTLE3IEXT AND DLTCH RL*LE. 

Whex Henry H'^csca^ an En^IL>h navigator tat tie 
Zhitch service, in 1609 sailed up the beaudful riTer 
which noTT bears his narae, it was with no parpose t;^ 
tn-i or i-:'ziLd a state. 

The dream of CoIuinbus> a handred years before^ to 
reach the Indies by sailing dne west froa Europe^ bad 
been dissipated before Hu-dsoa's time. The barrier or a 
coast, explored north and sonth for thousands of milcsy 
forbade the indnlgence of that hope. 

B'^t the h j-^e was cherished that through some of the 
waters opening np the interior of the continent, a pas- 
sage might be found int^-the great ocean that washed 

This was the m^ti'i-e ot Hudson's voN^a^. 
Commercial Eztterpzise ^dmitlated. — Trade, not set- 

tiement* was his m:<>i?n. Failing to tizid a new chan- 
nel through which t:> reach* "the trade oi the east, he 
iwelt .:7«:n the ad\'antages zo be derived frc^m cpenirg 
nn trale with the natives cf the west. Beaver and 
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Other furs were a valuable article of merchandise in 
Europe, and could be secured in large quantities from 
the Indians in exchange for commodities, at rates that 
would yield a handsome profit. The merchants of 
Amsterdam were not slow to avail themselves of the 
advantages which the discoveries of Hudson revealed. 
Vessels were despatched to the new country for the 
purpose of securing this trade. 

An Agency Established. — The business was so pros- 
perous that it became necessary to establish an agency 
on Manhattan Island, to look after the interests of the 
traders during the intervals between the voyages. 

The occupation of the country by the Dutch was in 
opposition to the claims of the English, but it was not 
until many years after that the latter sought to enforce 
their claim. 

Efforts of the Dutch to Make Secure their Possession. 
— The Dutch were, however, apprehensive of the inter- 
ference of the English, and sought to strengthen their 
hold upon the new country by offering exclusive and 
valuable privileges in trade, for a period of years, to 
those who would prosecute further discoveries. The 
scheme was successful. A large tract of country was 
explored and surveyed on both sides of the Hudson 
River, and along the Atlantic coast as far south as Dela- 
ware Bay. To the merchants who had prosecuted these 
discoveries, the government of the Netherlands granted 
a charter with liberal provisions for exclusive trade with 
the new country for a period of five years. 

Trade, not Settlement. — But this again was all in the 
interest of trade, and not of permanent settlement. 
The government named its possessions in the new 
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world New Netherland, and the corporation of mer- 
chants was styled the ** United Netherland Company." 

The West India Company. — But in 162 1 a more per- 
manent organization was formed, under the name of the 
^*West India Company." 

Besides exclusive privileges of trade, the home gov- 
ernment conferred upon this corporation nearly all the 
powers and functions of a regular government over the 
territory of New Netherland. The will of the corpora- 
tion was made supreme. Absolute power was vested in a 
director-general and council appointed by the company. 

Such was the inception of government in this state. 
The director-general was in fact the government, for 
the council were submissive to his will. It was practi- 
cally an absolute monarchy, limited only by a condition 
that the government should be administered according 
to the laws of the parent country — a condition to 
which little heed was given. 

First Settlement. — Under the auspices of the West 
India Company, a colony of settlers was established, 
in 1623, on the present site of Albany, then called 
Fort Orange. 

Headquarters were soon afterwards removed to Man- 
hattan Island, — called New Amsterdam. A larger 
colony, with a larger equipment of cattle, horses, and 
other domestic animals, joined this settlement in 1625. 

Character of the Early Settlers. — These first settlers 
in New Netherland were an honest, industrious, and 
religious people. They were of the same faith as the 
.Huguenots, and were admirable material with which to 
found a state. Honest and sincere in their convictions, 
they held these with less of the spirit of bigotry and 
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of intolerance toward the honest convictions of others, 
than some of the other colonists. 

Growth of the Colony. — The settlement increased 
and prospered, with such vicissitudes as were common 
to all the American colonies. Other settlements were 
established on Long Island and along the Hudson. 

Struggle for Popular Rights. — But this growth and 
moderate prosperity was attained in the midst of a con- 
stant struggle between the people and the government. 
The former demanded representation in the council, 
in order that they might have a voice in the levying 
of taxes. This was refused. 

The Indians become Hostile. -^ At length, a common 
peril — common alike to the West India Company and 
to the people — wrung from the government a concession 
which had been denied to the claims of right and jus- 
tice. The Indians had become hostile, and committed 
depredations on property ; nor did they spare the lives 
of the settlers. The government was powerless. 

A Council of the People. — In this extremity Director 
Kieft, in 1641, invited the citizens to meet and con- 
sider measures for defence. This was the first Assem- 
bly of the people looking toward a participation in the 
councils of the government. It was a concession, by 
the authorities, of the fact that the government might 
be stronger with the aid and support of the people 
than without them. The Assembly met and appointed 
** twelve selectmen'* to represent them in advising with 
the director-general. This advisory council met on the 
following day and declared in favor of war against the 
Indians. But obstacles intervened which postponed 
actual hostilities. In the following year the council of 
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twelve men again met, and formally demanded partici- 
patibn in the government. This was refused, and 
shortly after the council was abolished by the director. 

The Council of Eight Men. — But in 1643 the stress 
of war again induced the director-general to call an- 
other Assembly of the people, to appoint another coun- 
cil. The Assembly met and appointed a "council of 
eight men " to consider and take action in the emer- 
gency. The peril to the colony had became very great. 
The council met and proceeded with vigor. In their 
extremity they sought and in a measure secured the co- 
operation of the English colonists, who were of course ex- 
posed to like perils with themselves. Here was the germ 
of that union which had fruitful results in after times. 

An Appeal to the Home Government. — The council 
further appealed to the home government against the 
tyranny of the director, and for a share in the govern- 
ment. Their demands were complied with to the extent 
only of the recall of Kieft, who was succeeded by Stuy- 
vesant. 

Stuyvesant's Rule — ** Council of Nine M!en.'' — Stuy- 
vesant inaugurated his administration with considerable 
vigor. Elections were held in the different settlements 
near New Amsterdam, to choose eighteen men, from 
whom the director selected nine to hold Courts of Arbi- 
tration, and to advise the director and Council on all 
matters ^^ that might be submitted to them'' This was 
the first inferior court established in this state. The 
council of nine men could also refuse their consent to 
the levy of taxes for purposes which they did not ap- 
prove. This was clearly an advance in the direction of 
popular rights. 
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But these concessions were grudgingly made, and the 
director, at every point, opposed the demands of the 
council of nine for larger powers to be vested in the 
hands of the people. 

Another Appeal to the Home Government. — An appeal 
to the home government again brought partial relief. 
And thus the struggle went on. It is impossible here 
to recount its incidents. Our purpose is only to note 
briefly the growth and progress and ultimate triumph 
of the spirit of liberty. 



QUESTIONS ON CHAPTER I., PART II. 

1. What was the purpose of Hudson's voyage to America? What was 
its result? 

2. What was the motive of the voyages of the Dutch merchants upon 
the disclosure of Hudson's discoveries? 

3. When was the West India Company formed? WTiat powers were 
conferred upon it? What settlements were made under it? 

4. What names were given to the new country, and to the new settle- 
ment, by the Dutch ? 

5. What constituted the government of the colony under the West 
India Company? 

6. Describe the nature of the conflict between the colonists and the 
government. 

7. When was the first assembly of the people called? By whom? For 
what purpose? With what result? 

8. When and for what purpose was the second assembly of the people 
called? 

9. What was the effect of an appeal to the home government for the 
exercise of larger powers by the people? 

10. Character and effect of Stuyvesant's rule. 
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CHAPTER II. 

ENGLISH RULE. 

Under the Duke of York. — In 1664 the English en- 
forced their claim to the territory and took possession 
of the country. The Duke of York, to whom the coun- 
try had been ceded by his brother King Charles II., 
was practically the head of the new government, with 
powers as absolute as those of the late West India 
Company. 

The change was at first not altogether distasteful to 
the colonists, who had become restive under the tyran- 
nical sway of Stuyvesant, and the denial of their rights 
by the West India Company and the home authorities. 
New Netherland and New Amsterdam were superseded 
by New York. 

No Gain for Liberty by the Change of Rulers. — As 
might have been anticipated, however, very little was 
gained for liberty and popular government by this 
change of rulers. The English governors, one after 
another, all brought with them from England, English 
notions of the relations between the governing power 
and the governed classes. The former was a conse- 
crated investiture ; the latter were, or should be, its 
humble and obedient worshipers. 

The Struggle Renewed. — Taxes were levied upon the 
people without authority of law. Appeals and pro- 
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tests were unheeded, or scornfully rejected. Repeated 
demands by the people for a popular Legislative Assem- 
bly were refused. In response to one of these, the 
Duke of York wrote to Governor Andros that " popu- 
lar assemblages were dangerous to government, and 
that he saw no use for them." This illustrates the 
spirit of the government over the colony in that day. 

The Resistance of the People Rewarded. — At length, 
however, the opposition of the people becam^ so pro- 
nounced that the Duke of York, apprehensive of loss 
to his revenues from the colony, sent out as governor 
Thomas Dongan, with authority to convene a General 
Assembly. This assembly convened in 1683. Thus,, 
after seventy years of conflict, the colony seemed upon 
the point of gaining its right to choose its own rulers 
and to frame its own laws. 

A Memorable Proceeding. — The first act of this first 
General Assembly of the Colony of New York was 
entitled " Charter of Liberties and Privileges granted 
by His Royal Highness to the 'Inhabitants of New 
York and its Dependencies." It vested supreme legis- 
lative power in the governor, council, and the ^^ People 
ifiet in General Assembly'^ The charter defined in 
clear and compact terms the rights and privileges of 
the people. In its way, and for the time, it was as 
memorable an instrument as the Declaration of Inde- 
pendence, which came some ninety years later. It 
concluded with these words : " No person professing 
faith in God by Jesus Christ, shall at any time be anyways 
disquieted or questioned for any difference of opinion." 

Under the King of England. — The Assembly Abol- 
ished. — In 1685 the Duke of York became King of 
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England, under the title of James II. Within a year 
and six months after his accession to the throne, he, 
as king, abolished the Assembly, which, as Duke of 
York, he had authorized. He sought to undo in all the 
colonies all that had been done for liberty and progress. 
He prohibited the use of printing-presses, forbade town 
meetings, discouraged the continuance of public schools, 
— that nursery of foes to despotism, — levied oppres- 
sive taxes, and restored all the abuses in government of 
which the people had complained. 

The Assembly Re-established. — William and Mar}^ 
ascended the throne in 1688. In 1691 Governor 
Sloughter arrived in the colony with authority to re- 
establish the Assembly. This was done, and the Assem- 
bly convened in that year and substantially re-enacted 
the Charter of Liberties adopted by the Assembly of 
1683. It was, however, rejected by the king in 1697. 

The People hold their Own — at last. — From this 
time forward, the right of the people to maintain a Gen- 
eral Assembly was not disputed. The last session of 
the last General Assembly was held April, 1775 — dur- 
ing the period of transition from colonial dependence to 
national independence. 

During all this period of more than eighty years, a 
conflict was waged between the governor and council 
representing the king, on the one hand, and the Gen- 
eral Assembly representing the people, on the other, 
concerning their respective powers and prerogatives in 
the administration of the government. 

Character of the Conflict. — The essence of the con- 
flict is revealed in the reply of Governor Fletcher to a 
demand of the General Assembly that he should account 
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for the expenditure by him of the taxes and revenues. 
He refused, saying that it was the business of the Assem- 
bly to raise money, and of the governor and council to 
expend it. 

Incidents of the Conflict. — The Assembly refused to 
pass revenue bills for the crown for a longer period 
than two years ; the council amended by making it for 
five years, and the governor demanded that a revenue be 
settled upon the crown for life. This was refused, but 
at one time a compromise was reached, on five years, in 
return for some concession by the king. The Assembly 
denied the right of the council to amend money bills. 

The Assembly protestied against the right of the gov- 
ernor, under commission from the crown, to appoint 
judges, justices of the peace, and other judicial officers, 
claiming that it was the prerogative of the Assembly, 
and not of the king, to establish courts of justice. 

The usual appropriations for the support of the co- 
lonial government were for two years, but in 1737 the 
Assembly limited the appropriations to one year, and in 
the acts specified what sums were to be expended for 
certain services, and fixed the salaries of certain officers 
by name, thereby asserting its right to dispose of the pub- 
lic moneys, and to nominate officers of the government. 

Despotic Powers exercised by the Governor. — The 
governor had absolute power to veto any act of the 
Assembly, but this availed little, as it was powerless 
to secure the passage of such bills as he would be glad 
to approve. He dissolved Assembly after Assembly, 
but each was succeeded by another which as stubbornly 
maintained the rights of the people and its own prerog- 
atives, as its predecessors had done. 
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Colonial Unions. — Prior to 1764, temporary unions 
between the colonies had been formed for the purpose 
of mutual defence against the Indians, or to form com- 
pacts with them for the maintenance of peace. 

But the first movement for a union of the colonies to 
resist the aggressions of the crown, was instigated by 
the New York General Assembly in 1764. A com- 
mittee was appointed ..." to correspond with the 
Assemblies of other colonies, relative to the oppressive 
commercial legislation of Parliament," and also "on the 
subject of the impending dangers which threaten the 
colonies by being taxed by laws to be passed in Great 
Britain." In pursuance of this movement for a con- 
ference, and of similar action on part of the General 
Court of Massachusetts in 1765, a conference was held 
at New York in October of that year, at which the col- 
onies of Massachusetts, Connecticut, Rhode Island^ 
New Jersey, Pennsylvania, Delaware, Maryland, South 
Carolina, and New York were represented. 

This, though styled a conference, was the First Colo- 
nial Congress in America, 

The conference agreed upon a declaration of " rights 
and grievances" addressed to the people of England 
and America, in which the right of the colonies to tax 
themselves, the right of trial by jury, and the right of 
petition, were urgently set forth. It also adopted a 
petition to the king, and another to Parliament. Doubt- 
less the passage by Parliament of the odious "Stamp 
Act," which had inflamed the country, and which was 
to go into effect in November, lent force and fervor to 
these appeals. The New York Assembly, in November, 
ratified the proceedings of the Colonial Conference. 
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The Stamp Act. — Owing to the violent opposition of 
the -colonists, and the retaliatory measures of the mer- 
chants of New York, Philadelphia, and Boston, in refus- 
ing to purchase goods from Great Britain, the Stamp 
Act was repealed early in 1766. But its repeal was 
accompanied by a declaration that " the Parliament had 
the right to bind the colonies in all cases whatsoever^ 
This did not suit the colonists, who stood for prin- 
ciple. 

Divisions among the People. — But divisions arose 
among the people as to the policy to be pursued. Some 
were for peace, others for suspension of trade, others 
for a union of all the colonies against the aggressions of 
the home government. They were well styled the 
Party of Peace, the Party of Action, and the Party of 
Union. 

An Assembly Indifferent to the Will of the People. — 
Through these divisions, a General Assembly was elected 
in 1669, less aggressive in its hostility to the govern- 
ment of Great Britain than its predecessors had been. 
Under the pretence of duty to the crown, it voted sup- 
plies to the British troops stationed at New York. This 
roused fierce indignation, and a circular was issued 
denouncing the Assembly for its disloyalty to the 
people. 

The Crisis at Hand. — Affairs were approaching a 
crisis. The vindictive measures of the Parliament, 
against Boston, aroused the loyal sentiment of the 
country. The merchants of New York organized a 
committee of fifty-one to voice the sentiment of the 
people, to urge concert of action and the calling of a 
general congress of the colonies. 
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Aaodier Colonial Congress Called. — Boston called tbe 
Congress, which convened in Philadelphia, in Septem- 
ber, 1774. Eleven colonies were represented. This 
was the Secoftd Colonial Congress. 

The people of New York were now thoroughly united, 
but the Royalists in the Assembly refused to hear their 
voice. There were true and loyal men in it, but as a 
body, it had no part in the patriotic movements of the 
time. On the 3d of April, 1775, it ceased to be — and 
it had no successor* A new order of things was now 
entered upon. 



QUESTIONS ON CHAPTER lU PART II. 

1. When and under whom did the English take possession of the 
colony? 

2. State some of the characteristics of the Fngligli nde. 

3. What, finally, was effected through the continued resistance of the 
people to the tyranny of the government? 

4. Wliat was the effect upon the (x>lony of the accession of the Duke 
of York to the throne of England? 

5. Under mdiose reign and under what governor was the Gaioal 
Assembly re-established? 

6. What was the duration of this grant of an Assembly? 

7. Did the colony through its Assembly secure all the rights and privi- 
leges claimed by it? 

8. Describe the nature of the conflict beti»'een the Assembly and the 
governor and counciL 

9. Wlien was the first colonial conference held ? By whom was it fiist 
suggested? What was its object? What did it accomplish? 

10. Give an account of the General Assembly of the colony, elected in 
1669. 

11. What crisis in the affairs of the colony and of all the American 
colonies was then approaching? 

12. Describe the spirit of the people toward this Assembly during this 
period. 
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— The business zc ri'vemmt!!!: "wiis n.^w tLJi.^i: m :n- 
the people. ZAtiieiifLies iLir-putit^s wtrrt crjw»stfx iw^ a 
Provincial ConT-eiiti^ii. zbli^i i.irtht: piiTT>^»se j: w'^'n .K^siiic 
representatiTes to the zhiri CSij>T.:h. CoTic^tr^^ — or as 
it came to be knoim — tbr first Cw>iitiDen~ C>>r.^es5^ 
The ConventioD met in New Yv>rk Cizy v>e the :*o:h of 
April, elected dejeri^ates tc- the Cong-ress. Tini having; trs.iis« 
acted the business for which it i^-as corrvened, dissoived. 

LezmgtaB. — War at Last! — News of the bartae of 
Lexington soon followed. **The war had actuj.r.y be- 
gun!" A proATncial war committee of one hundred 
leading citizens was organized. This committee uri;ed 
the election b}' the people of delegates to a Provincial 
Congress of the colony. This was done. The Coniiiess 
convened in New York on the 22d of May, 1775- 1 ^'^Si 
Congress ratified the acts of the Provincial Convention 
in choosing delegates to the Continental Congress, >\ hie h 
thereby became, in effect, the first act of the indc]>cn- 
dent colony. 

Proyindal Congresses. — Thereafter, these Coni;TVsst'N 
became regular legislative bodies for the colony. The 
fourth Congress first met at White Plains, July o, I7rf\ 
when the Declaration of Independence, adopted b\ tho 
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Continental Congress, was unanimously agreed to.^ The 
title of the body was changed from Provincial Congress 
of the Colony of New York to The Convention of the 
Representatives of the state of New York. After several 
sessions, at brief intervals, in different places, it finally 
convened at Kingston, on the 6th of March, 1777, framed 
and adopted the first Constitution of the State of New 
York, April 20, and dissolved May 13. Thus was con- 
stitutional government inaugurated in the state of New 
York. 

The Constitution of 1777. — This Constitution will re- 
pay careful perusal and study. It incorporated the Decla- 
ration of Independence in full. Some of its provisions 
are considered in the discussion of other topics. Its 
distribution of the powers of the government, and the 
organization of two branches of the Legislature and 
some other features remain unchanged. 

The governor, the chancellor, and the judges of the 
supreme court were constituted a council to revise all 
bills passed by the two houses, and to return such as 
they did not approve. If again passed, by a two-thirds 
vote of each house, the bill became a law. It was the 
veto power, exercised by a council instead of by the 
executive alone. 

A council was provided for, with power to appoint all 
officers whose appointment was not otherwise directed 
in the Constitution. K property qualification for voters 

^ On the 9th of July of the current year (1892), the 11 6th anniversary 
of this adoption of the Declaration of Independence by the Provincial 
Congress, was celebrated, with great enthusiasm, on the site of that memo- 
rable transaction, at White Plains, under the auspices of the Society of the 
•Sons of the Revolution. 
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was prescribed, except in the cities of New York and 
Albany. The only officers to be elected by ballot were 
the governor and lieutenant-governor; but the Legis- 
lature, after the war, might extend the system to the 
election of other officers. These were some of the dis- 
tinguishing features of the first Constitution. 

Under this Constitution, and the laws made in pur- 
suance thereof, the exigencies of the war were met, and 
it continued in force, with slight amendment, until a 
new Constitution was adopted and ratified by the people 
in 1822. 

The Constittttion of 1822. — By this instrument the 
Council of Revision and the Council of Appointment 
were abolished. In lieu of the former, the governor 
was invested with the power to veto bills that did not 
meet his approval. Instead of the latter, a few offices 
were made elective: — sheriffs, county clerks, and coro- 
ners ; others were to be filled by appointment of local 
authorities, and others by the governor and Senate. 
The secretary of state, comptroller, treasurer, attor- 
ney-general, surveyor-general, and commissary-general, 
were to be chosen by the Senate and Assembly, in the 
manner in which United States senators are now 
chosen. Mayors of cities were to be appointed by the 
common council — but this was amended as to New 
York, in 1833, and as to all other cities in 1839, when 
they were made elective by the people. A very cum- 
brous system was devised for the appointment of jus- 
tices of the peace by the boards of supervisors and the 
county judges, but this was amended in 1826, and the 
office made elective. District attorneys were to be 
appointed by the county courts. The payment of a 
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tax was substituted for the property qualification of 
voters made by the first Constitution, but this condi> 
tion was removed by amendment in 1826. A property 
qualification was, however, imposed upon colored citi> 
zens, and this was not removed. 

Other features of the Constitution of 1777 were 
omitted, or more or less modified, but the above sufB> 
ciently indicates the character of the changes made; 
and these, with the amendments noted, indicate the 
steady growth of a sentiment favorable to the exercise 
of larger powers by the people. 

The Constitation of 1846. — This instrument was pre* 
pared by a convention of men that had faith in the 
people. They not only had faith that their work would 
be approved, but they had also an abiding faith that 
the people could, with safety to the state, be intrusted 
with the larger powers conceded to them by the new 
Constitution. The result justified their faith. The Con- 
stitution was ratified by a majority of 129,092 in a poll 
of 313*964 votes. 

It made radical changes in the fundamental law. 
Nearly all the oflBces that had previously been appoint- 
ive were now made elective. Among others, were the 
judges of the various courts. This was regarded, as 
indeed it was, a great innovation, and by many it was 
looked upon with grave distrust. But it has stood the 
test of nearly fifty years' trial, and is satisfactory to the 
people. So late as 1873, they refused, by a majority of 
more than 200,000 votes, to relinquish their right to 
elect judges. 

The court of errors (comprising the Senate, the chan- 
cellor and judges of the supreme court) was abolished. 



GOVERNMENT BY THE PEOPLE, 37 

and a court of appeals constituted to take its place. 
The court of chancery was also abolished, and juris- 
diction in both equity and law was conferred on the 
supreme court The Legislature was required, at its 
first session thereafter, to provide for the appointment 
of commissioners to simplify and abridge the rules of 
practice and pleading in courts of record, and to report 
the same to the Legislature for adoption. 

The above are sufficient as an indication of the char- 
acter of the changes wrought by this instrument, which 
is substantially in force to this day. Some changes in 
the judiciary system have been made, and some restric- 
tions upon the power of the Legislature and of munici- 
pal corporations have been added, but nothing which 
impairs the plan or general character of this Constitu- 
tion of 1846. Reference to many of its provisions will 
be found under other topics. 



QUESTIONS RELATING TO CHAPTER III. 

1. What was the first act of the independent colony of New York? 

2. What important action was taken by the Provisional Congress of 
New York on the 9th of July, 1776? 

3. To what name was " Provincial Congress," etc., changed? 

4. Give the date of the adoption, and some of the leading features, of 
the first Constitution of the state. 

5. Give the date of the adoption of the second Constitution, and some 
of the changes wrought by it. Also, some of its distinguishing features, 
and in what respects these were amended. 

6. State what ideas you gain from the text concerning the character of 
the Constitution adopted in 1846. 



Part III. 



THE STATE GOVERNMENT, 



PRELIMINARY. 
This comprises the following departmentSv: — 

Legislative, 
ExecutiTe* 
AdministratiTe, 
Judicial. 

The administrative functions of certain officers of the 
government are not regarded by most writers as entitled 
to a separate classification. It is believed, however, 
that, for the purposes of this discussion, precision of 
statement and clearness of understanding will be pro- 
moted by assigning to them a distinctive nomenclature. 
The order of these functions of government might 
with propriety be changed, the judicial haxing prece- 
dence over the executive. But usage has sanctioned 
the order as above given, and besides, convenience is 
promoted by considering the legislative and executive 
departments in close connection. 
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and for certain other purposes, three-fifths of the mem- 
bers of either house are required for a quorum. 

2. The assent of two-thirds of the members elected to 
each house is required for the passage of any bill ap- 
propriating the public moneys or property, for local or 
private purposes, or to pass a bill over the veto of the 
governor. 

3. Each house is required to keep a journal of its pro- 
ceedings, and to publish the same, except such parts as 
may require secrecy; and also to sit with open doors 
except when the public welfare may require secrecy. 

4. Neither house can, without the consent of the 
other, adjourn for more than two days. 

5. The enacting clause of every bill must be as 
follows : " The people of the State of New York, 
represented in Senate and Assembly, do enact as fol- 
lows." 

6. No bill can be passed without the assent of a 
majority of all the members elected to each house ; 
and the question upon the final passage of a bill must 
be taken immediately upon its last reading, and the 
yeas and nays thereon must be entered on the journal 

7. In order that any existing law may become part 
of an act, it must be inserted in such act ; it is not 
enough to refer to such law. 

8. Any law which imposes a tax must distinctly state 
the tax, and the object to which it is to be applied. 

Such are the chief limitations upon the Legislature in 
the order of its business. 

Restrictions upon the Passage of Laws. — The more 
important limitations upon the power of the Legislature 
in the enactment of laws are the following: — 



1. No lav- nocr be passed tiiat shaE abrid^ tbe lib- 
erty of spcodtL, or of tbe pre^ nor tbe ru:;bt of tbe peo> 
pie pcaofahhr to asseinble and to petitian anA^ departrDcail 
of tbe gavtsiiiniffnt. 

2. Tbe Legislature cannot grant a dh^orre, nor author- 
ize anv lotterv, nor shall the sale of lottenr ticl^eis he 
allowed within this state. 

3. Tbe Legislature cannot pro^vide fv>r elections other- 
wise than by ballot, except for town officers. 

4. Members of the Assembly must be chosen bv 
districts; no county can be deprived of representation 
in tbe Assembly {Hamilton County having its represen- 
tation jointly with Fulton). 

5. No new county can be erected by the Legislature 
unless its population would entitle it to a member, 

6. No county, unless entitled to two or more senators, 
can be divided in the formation of senatorial districts, 
and these must be composed of contiguous territory, 
and contain, as nearly as may be, an equal number ot 
inhabitants, exclusive of aliens, etc, ; nor shall an As- 
sembly district be divided in the formation of a Senate 
district. 

7. The Legislature is prohibited from passing private 
or local bills in some thirteen enumerated cases, 

8. The Legislature cannot admit any private claim 
against the state, nor grant any extra compensation to 
any public officer or contractor. (This last prohibition 
applies also to the common council of a city, and tt> 
boards of supervisors.) 

The foregoing do not by any means embrace ftll the 
restrictions imposed by the Constitution upon the action 
of the Legislatiu-e. 
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The Legislature required to pass Certain Laws. — But 

the Constitution does not stop with a limitation of the 
powers of the Legislature in the enactment of laws. It 
goes further, and makes the enactment of laws for cer- 
tain objects and purposes obligatory. Thus, it declares 
that laws shall be made for ascertaining, by proper 
proofs, what citizens are entitled to the right of suf- 
frage. These are the laws relating to the registration 
of voters. The Legislature is also directed to pass gen- 
eral laws for objects and purposes for which special 
laws are forbidden. Many other instances might be 
cited, but these will suffice for illustration. 

Amongst the duties of the Legislature is the appor- 
tionment of the Senate and Assembly districts in the 
state, after each state enumeration of the inhabitants, 
subject to the limitations already pointed out. (See 
p. 41.) The Senate districts are numbered consecu- 
tively from I to XXXII. Where a Senate district com- 
prises one or more counties, the Legislature, in the- 
apportionment law, names the county or counties that 
shall compose the district. Where one county is entitled 
to more than one Senate district, the Legislature names 
the districts, by numbers, which the county shall com- 
prise, and it may define the boundaries of each, or may 
delegate this power to the supervisors of the county. 
The Legislature assigns to each county the number of 
members of Assembly to which it is found to be entitled, 
and when any county is entitled to more than one mem- 
ber, the boundaries of the districts from which they 
shall be elected are fixed by the board of supervisors. 

It is also the duty of the Legislature to reapportion 
the districts in the state, from which representatives 
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in Congress are elected, after each apportionment of 
representatives by Congress, and the judicial districts 
after each state enumeration of the inhabitants. 
^ The Senate. — This branch of the Legislature is com- 
posed of thirty-two senators, one being chosen in each 
of the thirty-two Senate districts into which the state is 
divided. As they are all elected on the same day, for a 
term of two years, their terms all expire at the same time. 
; . The presiding officer of the Senate is the lieutenant- 
governor. He has only a casting vote upon motions, 
orders, resolutions, and other like questions. Upon the 
passage of a bill he can have no vote. In the absence 
of the lieutenant-governor the Senate may choose a 
temporary president from its members. 

The Senate, with the judges of the court of appeals, 
constitutes the court for the trial of impeachments, 
t The laws provide for the appointment of many officers 
by the governor, ** by and with the advice and consent 
• of the Senate." The "advice " is of little account. The 
" consent " is the main thing. If consent is given the 
appointment is said to be confirmed. If consent is re- 
fused there is no appointment. 

The Senate acts concurrently with the Assembly, in 
the first instance, in the election of United States sen- 
ators, and regents of the University. If the two 
houses are found to have agreed in their choice, the per- 
son named by each is declared elected. The fact of 
agreement or disagreement is ascertained at a joint ses- 
sion of the two houses convened for that purpose. If 
they are found to have disagreed in their choice, the 
joint body proceeds to ballot, and the candidate receiv- 
ing a majority of all the votes cast is declared elected. 
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In the election of a state superintendent of public 
instruction, the houses meet in joint session, without 
any previous and sqiarate action, except in party cau- 
cus. The candidate receiving a majority of all the votes 
cast is declared elected. 

The Assembly is composed of one hundred and 
twenty-eight members, chosen annually in the districts 
formed as set forth on pages 41, 42. 

The presiding officer of the Assembly is called the 
speaker. He is chosen by the members from their own 
number. The speaker loses none of his rights as a 
member. He may vote upon aU questions before the 
House, but under the rules he is not required to vote 
except when his vote would be decisive. 

The Assembly has the power of impeachment by the 
vote of a majority of all the members elected. 
/. Legislation in General. — Very much of the prelimi- 
nary work of legislation in both houses is done by commit- 
tees. Upon the organization of each house, committees 
are appointed upon all of the leading subjects which are 
likely to engage the attention of the Legislature. These 
committees, called standing committees, are iixed by the 
rules of the House. They are appointed, in the Assem- 
bly, by the speaker, and in the Senate, by the lieutenant- 
governor, except when the majority of the Senate is 
opposed to him in politics. In that case the political 
majority in the Senate will make up the committees. 

WTien a bill is introduced it is referred to the com- 
mittee having charge of the subject to which the bill 
relates. If a question arises as to what committee should 
have charge of a bill, it is determined by a vote of the 
House, upon a motion to refer it to a certain committee. 
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It is the duty of each committee to consider and re- 
port, without unnecessary delay, upon the bills or other 
matters referred to it, so that they may be put upon the 
order for their passage. 

' The Committee of the Whole House. — This is more 
briefly styled " Committee of the Whole." It consists of 
all the members, or of a quorum of members, presided 
over by a member whom the speaker calls to the chair for 
that purpose. When formed, it enters upon the consid- 
eration of bills in the order which the rules require. 
None of the acts done in committee are, or can be final. 
It cannot pass bills, it can only report upon them. It 
can agree upon amendments, but only to report them to 
the House when regularly in session. It cannot adjourn, 
it can only rise, report progress, and, if its work is not 
concluded, ask leave to sit again. The House can grant 
or refuse leave, but leave is usually granted. Then, when 
the proper time comes, upon a future day, the House may 
again resolve itself into a committee of the whole, and 
resume consideration of the bill. Or the committee may, 
when it rises, report the bill amended or otherwise, and 
recommend its passage, or report unfavorably upon it. 

When the committee rises, the speaker resumes the 
chair, and the chairman makes his report of what has 
been done in committee. The House agrees or disa- 
grees with the report, the same as upon the report of 
a standing committee. 

The work of legislation is greatly facilitated by the 
division of labor thus secured through its committees. 
Indeed, legislation would hardly be possible without the 
aid which is given through such a system of organiza- 
tion. 
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CHAPTER II. 
THE EXECUTIVE DEPARTMENT. 

The Constitution provides that " The executive power 
shall be vested in a governor." This, of course, means 
the executive power of the state, for there are local 
executive offices in the various subdivisions of the 
state ; yet over these he exercises a degree of control. 

The governor and lieutenant-governor are elected at 
the same time and for the same term, three years. 

Each of these officers must be a citizen of the United 
States, thirty years of age, and, for five years previous 
to his election, a resident of this state. 

The lieutenant-governor has no executive functions, 
except when he is called upon to take the place of the 
governor, or as a member of certain official boards having 
executive powers. 

The distinctively executive feature of the governor's 
authority is as commander-in-chief of the military and 
naval forces of the state, — and in the requirement that 
" He shall expedite all such measures as may be re- 
solved upon by the Legislature, and shall take care that 
the laws be faithfully executed." 

His power, under the Constitution, to grant reprieves, 
commutations, and pardons, as also his power, under the 
law, to remove certain officers for neglect of duty or 
other offences, is more judicial than executive. The 
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requirement that he shall communicate to the Legisla- 
ture by message, and recommend to them such matters 
as he shall deem expedient ; his power to prevent the 
passage of a bill by his veto, — unless passed by two- 
thirds of the members present in each house after it 
has been returned by him to the house in which it orig- 
inated ; and his power to convene the Legislature in 
extra session, are all in the direction of promoting or 
retarding legislation, hence, are more legislative than 
executive in their character. 

The appointment by him of public officers, in con- 
junction with the Senate, or otherwise, may be regarded 
as an executive function, for through these officers the 
laws are to be executed or administered. 

Vacancies occurring in state, and in some local or 
county offices, are filled by the governor for the time 
being. If such offices are elective, the appointment is 
for not longer than until the commencement of the 
political year next succeeding the first annual election 
after the happening of the vacancy. If the vacancy 
occurs in an office filled by the governor and Senate, 
and during a recess in the Senate, the appointment 
must be sent to the Senate for confirmation within 
twenty days after it convenes. A vacancy in the office 
of United States Senator occurring when the Legisla- 
ture is not in session, is filled by appointment of the 
governor until after the Legislature meets, when the 
vacancy will be filled by that body for the unexpired 
term. 

Vacancies in the court of appeals, in the supreme 
court, or in the superior city courts, are filled, for a 
full term, at the next general election happening not 
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less than three months after the vacancy occurs, and 
until so filled the governor and Senate may appoint to 
such vacancy if the Senate shall be in session ; if other- 
wise, the governor alone may appoint. Such appoint- 
ment shall continue until the last day of December next 
after the election at which the vacancy shall be filled. 



QUESTIONS RELATING TO CHAPTER I. 

1. What circumstances will disqualify a person for election to the Legis- 
lature? 

2. By what and in what particulars are the powers of a Legislature 
limited? 

3. What duties are imposed upon a Legislature, and by what authority? 

4. Which body has the greater power — the Senate or the Assembly? 
_ 5. What is the difference between concurrent action and joint action 
by the Senate and Assembly? Name important officers chosen in each 
way. 

6. Why can the lieutenant-governor have no vote upon the passage of 
bills? 

7. What service do committees render in legislation? By whom are 
committees appointed in each house? 

8. Give some idea of the Committee of the Whole. 



QUESTIONS RELATING TO CHAPTER IL 

1. How does the governor execute the laws? 

2. What are his duties concerning the Legislature? 

3. What judicial powers does he exercise ? 

4. Glance over the list of administrative officers in the next chapter, 
and gain and express some idea of his responsibility in making appoint- 
ments. 
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CHAPTER II L 
THE ADMINISTRATIVE DEPARTMENT. 

The magnitude and variety of the interests which 
concern the people of a great state cannot perhaps be 
more impressively set forth than by an enumeration of 
the various bureaus of the government, presided over 
by officers elected by the people, or ap[Xiinted or dcsi^jj- 
nated according to law. The titles themselves, except 
of the state officers, will, in most cases, be significant 
of the duties or class of duties which the bureau has in 
charge; so that little, if any, further exemplification will 
be required. Note, then, the following : — 

Secretary of State. Elected: tcnn, two ytar«. 

Comptroller. Elected; term, two year<i. 

Treasmier. Elected ; term, two years. 

Attorney-General. Elected : term, two year*. 

State Engineer and Surveyor. Elected : term, two yearK. 

These are sometimes classified as executive officers, 
and are also called state officers, being elective by all the 
voters in the state. The duties of these officers will be 
stated at the end of this chapter. Then as follows : — 

Sup>erintendent of Public Works. 

Appointed by the Governor and Senate ; term, coincident with 
that of the Governor making the appointment. 

Superintendent of Public Instruction. See Education, p. 30. 
Chosen by joint ballot of the Legislature ; term, three years. 
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Superintendent of the Banking Department. 

Appointed by Governor and Senate ; term, three years. 

Superintendent of the Insurance Department. 

Appointed by Governor and Senate ; term, three years. 

Superintendent of State Prisons. 

Appointed by Governor and Senate ; term, five years. 

State Assessors (3). See p. 120. 

Appointed by Governor and Senate ; term, three years. 

State Board of Charities. 

Composed of eleven Commissioners of Charities appointed by 
Governor and Senate ; term, eight vears, and the Lieutenant- 
Governor, Secretary of State, Comptroller, and Attorney-Gen- 
eral as ex officio members. 

Board of Health. 

Composed of three Commissioners of Health, appointed by 
Governor and Senate; term, three }*ears, together ^th the 
Attorney-General, Health Officer of the Port of New York, and 
three representatives of city boards of health named by the 
Governor from time to time. 

Railroad Conmiissioners (3). 

Appointed by Governor and Senate ; term, five years. 

Commission's of Claims (3). See p. 65. 

Appointed by Governor and Senate ; term, six }'ears. 

Civil Service Commissioners (3). 

Appointed by Governor and Senate ; term, not defined by statute. 

Commissioner of Statistics of Labor. 

Appointed by Governor and Senate ; term, three years. 

Forest Commissioners (3V 

Appointed by Governor and Senate ; term, three years. 

State Dairy Commissioner. 

Appointed by Governor and Senate ; term, two years. 

Factor)' Inspector (and Assistant V 

Appointed by Governor and Senate ; term, three years. 

State Board of Mediation and Arbitration (3) . 

Appointed by Governor and Senate ; term, three years. 
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Commissioners in Lunacy (3) . 

Appointed by Governor and Senate ; term, six years. 

Superintendent of Weights and Measures. 

Appointed by Governor, Lieutenant-Governor, and Secretary of 
State ; term, pleasure of the appointing power. 

Commissioners of the State Reservation at Niagara (5). 
Appointed by Governor and Senate ; terni, five years. 

Superintendent of Public Buildings. 

Appointed by Governor, Lieutenant-Governor, and Speaker, as 
trustees of public buildings ; term, two years. 

Commissioner of the New Capitol. 

Appointed by Governor and Senate ; term, coincident with that 
of the Governor making appointment. 

Commissioners of Fisheries (5) . 

Appointed by Governor ; term, at his pleasure. 

State Board of Pharmacy (5) . 

Appointed by Governor on nomination by State Pharmaceuti- 
cal Association ; term, five years. Examines persons applying 
for licenses as pharmacists. 

State Oyster Commissioner. 

Appointed by one of the Fish Commissioners. 

Oyster Protector. 

Appointed by Oyster Commissioner. 

Inspector of Gas Meters. 

Appointed by Governor and Senate ; term, five years. 

Superintendent Onondaga Salt Springs. 

Appointed by Governor and Senate ; term, three years. 

State Meteorological Bureau (3) . 

One appointed by Governor and Senate ; Superintendent of 
Public Instruction, and Professor of Civil Engineering in Cor- 
nell University, ex officio. 

Commissioners to Revise the Statutes (3). 

Appointed by Governor and Senate ; term, indefinite. 

State Mining Inspector. 

Appointed by Governor and Senate ; term, three years. 
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Trustees of State Agricultural Station (lo). 

The Governor ex officio, and nine others appointed by him. 

Regents of the University. See Education, p. 126. 

Quarantine Commissioners (3). 

Appointed by Governor and Senate ; term, three years. 

Port Wardens (9) . 

Appointed by Governor and Senate ; term, three years. 

Commissioners of Emigration (3) . 

One appointed by Governor and Senate; term, five years, and 
Presidents of the German and Irish Emigration Societies in 
New York, ex officio. 

Health Officer. — Port of New York. 

Appointed by Governor and Senate ; term, two years. 

Shore Inspector. — Local. — Near New York. 
Appointed by Governor ; term, three years. 

Military Officers. — Governor's StaiF. 
Appointed by Governor. 

Besides the above, there are several boards or com- 
missioners composed of state officers as ex officio mem- 
bers. Such are the following : — 

Board of State Canvassers. 

Commissioners of the Land Office (Lieutenant-Governor and State 

Officers). 
Trustees of Public Buildings. 
Canal Board. 

Commissioners of the Canal Fund. 
State Board of Equalization. .(See p. 120.) 

Duties of State Officers. 

Secretary of State. — He is the keeper of the state 
records. The original engrossed laws, as passed by the 
Legislature and signed by the governor, are filed in his 
office. He superintends their publication. Applications 
for incorporation under the general laws are filed with. 
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and certificates of such incorporation are issued by him. 
He receives and preserves the certificates of the nomina- 
tion of candidates by the various parties required to be 
filed with him, and gives notice of these to the county 
clerks or other officers charged with the duty of print- 
ing the ballots. He also gives notice of general and 
sometimes of special elections. He is, ex officio^ a 
member of many state boards elsewhere enumerated. 

The Comptroller is the fiscal officer of the state. He 
is the auditor of the state accounts. The office indeed 
was created in 1797 to take the place of that known as 
auditor-general, which was abolished in that year. He 
manages the funds of the state, looks after their invest- 
ment, and sees to the collection of the state taxes. 
State moneys, except from the free school fund, are 
paid out only on his warrant. He is, ex officio^ a member 
of various state boards. 

The State Treasurer receives all the moneys paid 
into the state treasury. He can pay them out only 
upon warrants from the proper officers. His signature 
is necessary to the transfer of securities deposited in 
the banking or in the insurance department. He is a 
member of several boards and commissions. 

The Attorney General is the law officer of the state, 
and attends to suits brought in its behalf. 

He appears in person or by his deputy, in all cases 
before the Board of Claims, to protect the interests of 
the state. He is a member of various state boards. 

State Engineer and Surveyor. — The law requires that 
this officer shall be a practical engineer. He has charge 
of the canal engineering department and certain duties 
in regard to the public lands. He is a member of state 
boards and commissions. 
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CHAPTER IV. 
THE JUDICIAL DEPARTMENT. 

The agencies through which the judicial depart- 
ment of the state is administered are called courts. 
The officers holding courts are styled judges. Code 
Civ. Proc, sec. 3343. 

The Judicial Problem. — How to provide for the 
administration of justice for a population of more than 
six million people — distributed over an area of more 
than fifty thousand square miles, embracing thirty-four 
cities, and more than three hundred and fifty incorpo- 
rated villages, with all the vast and diversified interests 
which such conditions represent, is the problem which 
the people of the state, through their representatives, 
are called upon to solve. 

The following are some of the considerations which 
will engage attention. 

Courts easy of access must be provided for the hear- 
ing of the cause of the humblest suitor, however slight 
the wrong for which he seeks redress, or however small 
the money value which he seeks to recover. 

There must be courts for the trial of causes involving 
interests of immense value, or principles of transcendent 
importance. 

There must be courts of limited jurisdiction in re- 
spect to the character of the issues to be tried, in 
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respect to the arooant zstiCt©!: in ti^ DcctrGrersr, aa>i 
in respect to the tcsriticj wfirin -wrrrizh the ^zzist af 
action must arise, or tbe partSts resifJCL 

There most als^ he ri-zns -s-riiie 'jziisiirtiir ^'*'-^" 
extend over the ertfrc 5i3u:e. *r:i tnrcii^f: trr^- ^teresi, 
great or small, and the triil cc erfrr ii^ je ^pi^rtart :r 
trivial. 

There must be cc::rt$ i:r the triil cf C2.;:ises rt^^tjn^ 
to property or rights. — th?,r isw ::::zrts :f ch-iZ '^ris- 
diction; and comts fcr the iriil cc per^i^s chsir^ei 
with crime, — that is, c:&:rrts oif 



There must be cc-:::rts lor ihe triil cf spedsu classes 
of issues. 

There must be cc»:::its cf crig^::.^] ;::risd:ct::::, ar.d 
courts for the correctica of errcTS, bariiig only appellate 
jurisdiction^ and scnsetimes f:r thc'se ha-kir^ bcth. 

The Legislature m-jst Lave poTer, fr:ni t::ae to time, 
either to enlarge the judicial f>rce, or to read'ust it 
to meet the needs of a growing pcpulatica, and the 
changes in its cistributica through the format: i-a of 
new centres of industry and trace alcng the commercial 
highways of the state: 

How far the judicial system of the state of New 
York is adapted to meet these requirements will ap- 
pear from what follows. 

The Covxts of the State. 

I. Courts of Justices of tbe Peace, — in each town 
and in certain cities and villages. Their jurisdiction is 
limited to civil actions in which the claim does not 
exceed $200 — except in some cities, where the limit is 
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$250. The actions which may or may not be brought 
in a justice's court are carefully defined by law. Thus, 
actions in which the title to real estate may come in 
question, and civil actions for libel, slander, and many 
other offences, cannot be brought in a justice's court. 

2. Courts of Special Sessions of the peace in each 
town and in certain cities and villages. These are 
courts for the trial of minor criminal offences. They 
are held by the justices of the peace in the towns, and in 
the cities and villages in which other courts are not 
established for the purpose. In cities or villages where 
there are police justices, these courts of special sessions 
are held by them. 

3. District Courts in the City of New York. — These 
have substantially the same jurisdiction and powers as 
justices' courts in towns, but the amount for which 
actions may be brought is ^[250. In short, they are 
justices' courts adapted to the larger and denser popula- 
tion of a great city. 

4. Police Courts in certain cities and villages. These 
have criminal jurisdiction only, corresponding with the 
courts of special sessions of the peace in towns. 

5. A Justices' Court in the City of Troy, somewhat 
different in its organization from the like courts in 
towns, villages, or other cities, and a Municipal Court in 
the city of Rochester, furnish for these cities substan- 
tially the agencies for the administration of justice, 
which are furnished by justices' courts, and courts of 
special sessions in the towns of the state. 

It thus appears that every organized community in the 
state — town, village, or city — is provided with a court, 
easy of access, for the redress of minor civil wrongs, for 
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the recovery of small sums claimed to be due, and for the 
punishment of minor offences against the public peace. 
All of the courts above enumerated are inferior courts, 
or, as they are designated in the code, courts not of 
record. 

6. County Courts. — In each county of the state, 
except the county of New York, there is a county court 
presided over by the county judge. The actions which 
may be brought in this court are numerous and are 
specifically enumerated in the statutes. Actions can- 
not be brought in this court for the recovery of a sum 
of money exceeding $1000, or for the recovery of goods 
and chattels exceeding j^iooo in value. 

An appeal from a judgment in a justice's court in a 
civil action must be taken to the county court, except in 
the city of Buffalo, where it is taken to the superior court 
of that city. Hence the county court has both original 
and appellate jurisdiction. In the city of New York, there 
being no county court, appeals from judgments in the 
district courts are taken to the court of common pleas. 

7. Courts of Sessions. — These, too, are county courts, 
but having criminal jurisdiction only. The members of 
the court are the county judge, who presides, and the 
two justices of the sessions for the county. In this 
court, persons charged with the commission of the 
gravest crimes may be tried. 

Its equivalent in the city of New York, which has no 
county judge, is the court of general sessions of the 
peace, held by the city judge, the jecorder, or a judge of 
sessions. These may all be holding court at the same 
time, there being three parts of the court, each judge 
having, of course, the same jurisdiction and powers. 
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Appeals from the judgments of the courts of special 
sessions are brought to the court of sessions. 

Thus we have in every county of the state a county 
court, or its equivalent, for the trial of causes, either civil 
or criminal, of a higher grade of importance than are 
committed to the lower justices* courts, or courts of spe- 
cial sessions, and constituting also a court of appeals for 
the correction of errors committed in such lower courts. 

8. The Supreme Court. — This is the highest court of 
original jurisdiction in the state. It also has appellate 
powers, as we shall see. This court is composed of 
forty-six judges, styled justices of the supreme court. 
At the same time, it is proper to call them judges. 
Although there is but one supreme court for the entire 
state, it is not deemed advisable to have its judges chosen 
by the electors of the state at large. In many ways 
the election of the justices upon a general ticket would 
be found inconvenient and burdensome. The state is, 
therefore, divided into eight judicial districts. The 
number of justices assigned to and elected in each dis- 
trict is as follows : In the first judicial district seven ; 
in second, fifth, seventh, and eighth districts, six each ; 
and in the third, fourth, and sixth districts, five each. 

Besides this division of the state into judicial districts, 
it is also divided into five judicial departments, for pur- 
poses which will appear hereafter. These departments 
are composed as follows : the first department. comprises 
the first judicial district only ; the second comprises the 
second judicial district only ; the third comprises the 
third and fourth judicial districts ; the fourth comprises 
the fifth and sixth judicial districts ; and the fifth com- 
prises the seventh and eighth judicial districts. 
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Jurisdiction of the Sttpreme Court. — The supreme 
court has general jurisdiction, civil and criminal, origi- 
nal and appellate, in law and in equity ; subject only to 
such special limitations as are imposed upon it by the 
Constitution and the laws of the state. 

With a court open to the hearing of every complaint, 
to the adjustment of every difference, to the trial of 
every accusation, that may come to it from a population 
of six million people with all their manifold pursuits and 
diversified interests, there will need to be a carefully 
adjusted plan of organization, whereby its labors and 
duties may be rationally distributed, and the most effec- 
tive use of the powers and energies of its forty-six judges 
may be assured. 

The business of* the supreme court is transacted 
under the following titles : Circuit courts, courts of 
oyer and terminer, special terms and general terms. 

These are not so many different courts, but different 
functions of the same court. 

vA Circttit Court is the supreme court engaged in the 
trial of a civil action. It is composed of a justice of the 
supreme court and a jury, except where issues of law 
only are to be tried, or where the parties, with the con- 
sent of the court, waive trial by jury and submit the 
issues both of law and of fact to the judge for de* 
cision. 

A Court of Oyer and Terminer is the supreme court 
engaged in the trial of a criminal action. 

The terms of the circuit court and court of oyer and 
terminer are held concurrently ; that is, the presiding 
judge niay close or adjourn the one, and, without leaving 
the bench, enter upon a trial or hearing in the other. 
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Special Term. — Before an issue can be ready for 
trial, it frequently becomes necessary to have one or 
more collateral questions decided. Thus, the defendant 
may desire to have the place of trial changed from the 
county in which the action has been brought, to some 
other county, — on the ground that the convenience of 
witnesses, necessary at the trial, will thereby be pro- 
moted. But whatever hig reasons, they must be pre- 
sented to the court, by his attorney, in the form of a 
motion, supported by affidavits, to change the place of 
trial. This is by way of illustration only, for the motions 
incident to, and in preparation for a trial, are limitless 
in number and variety. 

For the hearing and deciding of these motions, a 
special term of the supreme court is held in each 
county, concurrently with the circuit court and court 
of oyer and terminer, and by the same judge, who will 
give such time to the hearing of motions as may be 
expedient or necessary in the interests of justice. Spe- 
cial terms are also appointed at other times than at the 
holding of circuits. In counties having large cities, 
special terms are appointed for every month in the 
year, except in vacations. In the city of New York 
four circuit courts and two special terms are in session 
at the same time. 

Judges at Chambers. — In legal proceedings a great 
many motions are made which are to be granted as a 
matter of right. These are called ex parte motions, 
because only one side need be heard upon them. An 
instance would be, the application of a social club for 
leave to mortgage its property. These motions may be 
heard at special term, or by a judge at chambers. This 
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means out of court, at his own office, or home, at his 
room in a hotel or elsewhere. Special terms are often 
appointed to be held by the judge at his chambers, and 
chamber business is also transacted in connection with a 
special term. 

The supreme court in circuit, in oyer and terminer, 
and at special term, acts wholly as a court of original 
jurisdiction. It has no appellate powers. 

The General Term. — The appellate powers of the 
supreme court are vested in the general term. This is 
composed of three justices of the supreme court in each 
of the five judicial departments. One of the justices 
in each department is designated the presiding justice ; 
the others, associate justices. They are designated by 
the governor from the entire bench of justices of the 
supreme court. They sit at times and places duly 
appointed according to law. 

Appeals are brought to the General Term from the 
judgments or verdicts in the county court, or in other 
inferior courts when so provided by law, from the judg- 
ments or verdicts of the circuit court and oyer and ter- 
miner, and from orders made by the special term of the 
supreme court. The concurrence of two members of 
the court is necessary to pronounce a decision. 

The Times and Places of holding circuit courts, courts 
of oyer and terminer, and special terms, are fixed once 
in two years for each judicial department, by the jus- 
tices of the supreme court for the department, or a 
majority of them. 

The times and places of holding the general terms 
are fixed once in two years for each judicial department, 
by the general term justices for the department, or a 
majority of them. 
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Still further to guard against failure in the adminis- 
tration of justice, the governor is authorized, whenever 
in his opinion the public interest requires, to appoint 
one or more general or special terms, or terms of a 
circuit court or court of oyer and terminer. He desig- 
nates the time and place of holding the same, and, except 
of a general term, names the justice who shall preside. 

Superior City Courts. — Besides the courts thus far 
enumerated, there have been constituted a number* of 
superior city courts, with such civil and criminal juris- 
diction as may be conferred by law, but limited, territo- 
rially, to the cities for which they are formed. 

They are the following : — 

In the city of New York, 

The Court of Common Pleas. 
The Superior Court. 

Each of these courts has six judges, one of whom is 
appointed by his associates chief judge. The Legis- 
lature may provide — and has provided — for detailing 
any of these judges to hold circuit courts, and special 
terms of the supreme court in the city of New York. 

In the city of Brooklyn, 

The City Court of Brooklyn. 

This is composed of three judges, one of whom is 
appointed by his associates as chief judge. 

The Legislature may provide for detailing any one of 
these judges to hold circuit courts and special terms 
of the supreme court in the city of Brooklyn. 

In the city of Buffalo, 

The Superior Court. 

This has three judges, one of whom is chief judge. 
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Each of the above oomts has its special terms, trial 
terms, and general terms, and appeals may be taken 
from the special and trial terms to the general term, 
and from the general term to the court of appeals. 

There are also certain laferior City Onffts, with such 
limited jurisdiction as is conferred by law. They con- 
stitute, however, an important agency in the admin- 
istration of justice in their respective localities. They 
are all courts of record — and are the following : — 

The City Court of Long Isbuid City. 
The City Court of Yonkers. 
The City Court of the City of New Yoik 
(formedy The Marine Court). 

This latter court has six judges, and holds special, 
trial, and general terms, the last being the appellate 
tribunal of the court. Appeals may be taken from the 
judgments of its general term to the general term of 
the court of common pleas. The common pleas remits 
its decision to the city court for enforcement ; but this 
decision may be appealed from to the court of appeals. 

The Mayor's Court of the City of Hudson. 
The Recorder's Court of the City of Oswego. 
The Recorder's Court of the City of Utica. 
The Justices' Court of the City of Albany. 

The foregoing enumeration of courts in this state, 
with the distribution and adjustment of their powers 
and duties, would seem to meet every exigency in 
human affairs requiring adjudication by a competent 
and impartial authority. 

Surrc^ates' Courts. — There is, however, a special 
branch of judicial administration which must be con- 
sidered. 
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The estates of deceased persons, with all the inci- 
dents of their settlement and distribution to the heirs 
and legatees, have always been regarded as of such im- 
portance, as to require a separate and special court for 
their consideration. The interests and welfare of wid- 
ows and orphans and generally of all persons having 
claims upon the estate of a deceased person, can best be 
cared for by a tribunal to which those interests exclu- 
sively are committed, and removed from the heat and 
turmoil of ordinary litigation. 

The judge to whom these important and delicate in- 
terests are committed is called a surrogate. In coun- 
ties with a population not exceeding forty thousand, the 
county judge is also surrogate. Amongst the duties of 
this officer, are the proving of wills, the granting of let- 
ters of administration upon the personal estate of intes- 
tates, the appointment of guardians for minor heirs, the 
decision of the various questions that may arise in the 
progress of the settlement of an estate, and conducting 
trials in contested cases. Appeals from his decisions lie 
to the general term of the supreme court, and may be 
carried thence to the court of appeals. 

Some counties have a special county judge, and some 
have a special surrogate, besides the regular county 
judge or surrogate. 

The Court of Appeals. — As indicated by its title, this 
court has appellate jurisdiction only. Appeals are 
brought to it from the decisions of the general term of 
the supreme court, and of the superior city courts. 

The court is composed of a chief judge and six asso- 
ciate judges, chosen by the electors of the entire state, 
for a term of fourteen years. They are prohibited from 
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holding any other office. The court has the power to 
appoint and to remove its clerk, reporter, and other 
attendants. 

It controls its own sessions, adjourning to such times 
as it deems fit and expedient. 

Five judges constitute a quorum of the court, and the 
concurrence of four is necessary to a decision. 

To relieve the court of appeals whenever there is a 
large accumulation of causes, a second division of the 
court is constituted as follows : — 

Seven justices of the supreme court are designated 
by the governor as associate judges of the court of 
appeals, and to constitute a second division of the 
same. 

This branch of the court has the same powers con- 
cerning the causes assigned to it as the original court. 
Five judges are necessary to a quorum and four to 
render a decision. When the causes upon the calen- 
dar at the time of their designation are disposed of, 
the judges of the court of appeals report that fact to the 
governor, who thereupon dissolves such second division 
of the court. 

The Board of Claims. — There was, for many years 
in this state, a board of three canal appraisers, who 
were empowered to hear and adjudicate claims against 
the state for damages resulting from the breaking of 
the canal banks, overflowing the adjacent lands, or 
from other injuries caused by the canals of the state. 

This board has been superseded by what is known as 
the board of claims, composed of three commissioners, 
appointed by the governor and Senate. Their jurisdic- 
tion is, however, more extended than was that of the 
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canal appraisers, as they may hear and determine the 
claim of any person against the state, or such as the 
Legislature may authorize. Appeals from its awards 
may be taken to the court of appeals. 

Court of Arbitration in the City of New York. — This 
court was instituted upon the suggestion of the cham- 
ber of commerce of the city of New York, and is de- 
signed as an inexpensive and speedy mode of settlement 
of differences between the merchants of that city. 

The court is composed of a single judge. Of course, 
causes cannot be brought before it except upon consent 
of both parties to a controversy. A judgment rendered 
in a cause submitted to the court, has, however, the 
same force as a judgment in the supreme court. 

Referees. — To facilitate the trial of causes, they 
may, upon the stipulation of the parties, be sent to a 
referee to take testimony and report his findings of fact 
and of law to the court. When the trial of a cause 
will require the examination of a long account on either 
side, the court may, upon motion of either party, with- 
out the consent of the other, direct a trial of the issues 
of fact by a referee. The court may also direct a trial 
of some specific question of fact by a referee. 

The referee has, concerning the trial of a cause 
referred to him, all the powers of the court. 

He does not, however, render judgment, but reports 
his conclusions to the court, and when confirmed, it 
becomes a judgment of the court, and like all judg- 
ments is subject to appeal, or to a motion for a new 
trial. 

The state superintendent of public instruction has 
important judicial powers in relation to school contro- 
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versies, which will be found set forth in the chapter on 
education, p. 131. 

v^he Grand Jury. — A grand jury is a body of men, 
not less than sixteen nor more than twenty-three, 
chosen by lot, and sworn to inquire concerning crimes 
committed or triable in the county from which the 
jurors are drawn, and present them to the court. This 
is done by a bill of indictment, sometimes called a 
"true bill." The technical definition of an indictment 
is : "An accusation in writing, presented by a grand 
jury to a competent court, charging a person with a 
crime." No person accused of a crime can be tried 
in the court of sessions, or the oyer and terminer, until 
an indictment has been found against him. The grand 
jury is formed by drawing from a list of three hun- 
dred persons, furnished by the supervisors of the county, 
in New York thirty-six, and in other counties twenty- 
four names of persons to serve at the session of the 
court for which they are called. They are also required 
to inquire into the condition and management of the 
public prisons in the county, and into wilful and cor- 
rupt misconduct in office. Their adverse conclusions 
concerning these or other matters they submit to the 
court in the form of a presentment. ' Their sessions 
are private, except as they may invite the presence of 
the district attorney. The jury is not bound to hear 
evidence for the accused, but may do so when they have 
reason to believe that such evidence will explain away 
the charge. An indictment should be found when all 
the evidence before the jury, taken together, would, if 
unexplained or uncontradicted, warrant a conviction. A 
majority of the jury is sufficient to find an indictment. 



\ 
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Trial Jury. — This, in a justices' court, consists of six 
persons. In the higher courts it is composed of twelve 
persons. 

Not less than fourteen nor more than twenty days be- 
fore each term of a court at which issues are triable by a 
jury, the county clerk must, in the presence of officers 
designated by law, draw from a list of names prepared 
once in three years by the supervisor, town clerk, and 
assessors of e^ch town, the names of thirty-six persons or 
any additional number required by law, to serve as trial 
jurors at the time. In the city and county of New York, 
and in the county of Kings, the duty of preparing the jury 
lists is committed to an officer called a commissioner of 
jurors, who also performs many other important and 
responsible duties in connection with the drawing of 
juries. The number of jurors to be drawn for any term 
of a court, in either of these counties, is fixed by an 
order of the court. A person drawn as a juror must at- 
tend, unless exempt under the provisions of the law, or 
unless for satisfactory reasons he is excused by the court. 
It is an instance of "the office seeking the man." From 
the jurors drawn and attending the court, the clerk of the 
court draws from a box, containing their names, twelve 
names of persons to serve as jurors upon the trial of a 
cause. If a cause is called while the first jury is delib- 
erating upon a verdict, a second jury is drawn in like 
manner. Unless all the jurors agree in a verdict, a new 
trial must be had. 

A Struck Jury. — Where, upon motion of a party to an 
action, it is made to appear to the satisfaction of the 
court that a fair and impartial trial cannot be had before 
a jury drawn in the ordinary way, or that the impor- 
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tance or intricacy of the case demands a jury drawn in 
another way, an order is made, directing a special jury 
to be struck for the trial of the issue. Such a jury is 
obtained in the following manner : In the presence of 
the parties, the county clerk, or in New York or Kings 
Counties, the commissioner of jurors selects from the 
list of persons liable to serve as jurors, the names of 
forty-eight persons whom he deems impartial and best 
qualified to try the issue. 

From these names the parties, or their attorneys, 
alternately strike one name, until each has struck twelve 
names from the list. The twenty-four persons whose 
names are not struck from the list are notified to attend 
upon the term at which the trial is to be had, the same 
as ordinary trial jurors are notified. From the persons 
so notified and attending, a jury is formed in the same 
manner as other jurors are formed. 

A struck jury can be had only in the supreme court 
or a superior city court. 

The Court for the Trial of Impeachments has already 
been mentioned as composed of the president of the 
Senate, the senators, or a majority of them, and the 
judges of the court of appeals or a majority of them. 
The power of impeachment is vested in the Assembly, 
the vote of a majority of all the members elected being 
necessary. The Assembly, having voted to impeach, 
prepares articles of impeachment setting forth the 
grounds for the same. It is not unlike the indictment 
found by a grand jury. The Assembly appoints from, 
its members so many as is deemed expedient, to act as 
managers in conducting the trial. They are the public 
prosecutors, — like the district attorney in conducting 



70 CIVIL GOVERNMENT IN NEW YORK, 

a trial for the commission of a crime. No one can be 
convicted under articles of impeachment without the 
concurrence of two-thirds of the members of the court 
present. 

Judgment, in cases of impeachment, cannot extend 
further than to removal from office and disqualification 
to hold any office in this state thereafter. 

Clerks of Courts. — Courts of a higher grade than 
justices* courts, require clerks, and other officers and at- 
tendants. The county clerk is the clerk of the supreme 
court. The clerks of the other courts are usually, if not 
uniformly, appointed by the courts which they serve. 

The District Attorney in person, or by his assistants, 
conducts, on behalf of the people, all trials for the 
commission of crime. He is styled a judicial officer. 

Lawyers are Officers of the Court. — Their proper 
title is attorneys and counsellors-at-law. Persons are 
admitted to practice in the courts, under rules and 
regulations prepared by the court of appeals and the 
supreme court. 

Notaries Public and Commissioners of Deeds are offi- 
cers invested with important judicial functions. They 
take affidavits, administer oaths, and take acknowledg- 
ments of the execution of deeds, mortgages, and other 
written instruments. 

Notaries are appointed by the governor and Senate, 
commissioners of deeds by the Common Council of the 
city in which they are to serve. They must be resi- 
dents of the county or city for which their appointment 
is made ; but notaries, upon filing a certificate of their 
appointment in the clerk's office of another county, may 
act in such county. 
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A deed or mortgage, or other instrument aflfecting the 
title to real property, will not be recorded, unless its 
execution is acknowledged by the parties making the 
deed or other instrument, before an officer authorized to 
take and certify to the same. 

Where a deed, mortgage, or other instrument acknowl- 
edged before a notary in one county, concerns property 
in another county, it must be recorded in that other 
county. But before it will be admitted to record in such 
county, a certificate, under the seal of the county clerk 
of the county in which the acknowledgment was taken, 
must be attached to the instrument and must state that 
the person taking the acknowledgment is a notary, and 
that he knows the signature to be the signature of such 
notary. To this end it is necessary for a notary to file 
his signature in the county clerk's office. 



QUESTIONS RELATING TO CHAPTER IV. 

1. Why do we need courts? 

2. Name some of the things which must be considered in providing 
courts to meet all the requirements of the people. 

3. Tell what you know concerning justices' courts. Can a person be 
tried for his life in a justices' court? If not, why? What do you know of 
the limitation of powers in these courts? By what authority are these 
limitations imposed? Name other courts that correspond with justices' 
courts in towns. 

4. Who is the presiding officer of a county court? Express in four 
terms the jurisdiction of the county court, one of these terms being the 
word " original." What is a county court called when engaged in a crimi- 
nal trial? What is the equivalent, in New York City, for a county court? 

5. Give your ideas of the organization, jurisdiction, and powers of the 
supreme court. What is a judicial district? What is a judicial depart- 
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ment? Name the title under which the supreme court transacts different 
branches of its business. State the business of each. 

6. Name some courts having local jurisdiction similar to that of the 
supreme court 

7. Name certain inferior city courts. 

8. What is the business transacted by a surrogate's court? 

9. Can an action be commenced in the court of appeals? State how it 
is composed. What decisions does it review? How is it relieved when 
there is an accumulation of causes upon its calendar? 

10. When and for what purpose are referees employed? What does a 
referee do? 

1 1. What is a grand jury for, and how is it formed ? 

12. How is a trial jury formed? 

13. What is a struck jury? How is it formed? 

14. How is the court for the trial of impeachments formed? 

15. Mention some of the powers and duties of Notaries and Commis- 
sioners of Deeds. 



Part IV. 



CIVIL DIVISIONS OF THE STATE* 



CHAPTER I, 

PRELIMINARY SUGGESTIONS. 

It is evident that any attempt, through a centralized 
authority at the seat of government, to exercise all the 
functions of government, in all of its details, over the 
entire territory and population of a large state, would 
be found cumbrous, unwieldy, and impracticable. 

Under the first Constitution of the state, fourteen 
counties, already existing, were recognized, and the 
representation of each in the Assembly was defined. 

The towns, as then constituted, were also recognized ; 
their officers were continued and their fulurc election, 
as should be directed by the Legislature, provided for. 

The counties and towns were constituted civil divi- 
sions with certain defined powers of local self-govern- 
ment. 

In time, provision had to be made for the incorpora- 
tion of villages and of cities, with certain other speci- 
fied powers of local administration. 

These local governments are to a degree modeled 
after the plan of the state government They have 

7J 
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their legislative, executive, and judicial departments, 
but their powers are strictly defined by law. 

The Legislature for a county, is a board of super- 
visors ; of a village, is a board of trustees ; of a city, a 
board of aldermen or common council. 

The Legislature of a town consists of the assembled 
voters at a town meeting, where officers are chosen, 
taxes for town purposes are ordered, and other business 
of the town is transacted. 

A town is also further divided into school districts, 
with certain powers and duties concerning the main- 
tenance of public schools, and some counties into 
school commissioner districts. (See pp. 128, 131.) 

Through these minor civil divisions of towns, coun- 
ties, villages, and cities, called municipal corporations, 
the people secure the blessings of free government 
more completely than they could through any central- 
ized power, however beneficent its purposes. 

It is also found convenient to divide the territory 
of the state for other purposes than local self-govern- 
ment, — as for the election of officers whose jurisdiction 
is not limited to the districts from which they are 
chosen. Suth are judicial districts, in which the 
judges of the supreme court are elected ; congressional 
districts, for the election of representatives in Con- 
gress ; senatorial districts, for the election of state 
senators ; assembly districts, from which the members 
of the Assembly are chosen, and the like. So, also, 
for the convenience of the people, election districts are 
formed of small territory and a limited population, so as 
to ensure the opportunity to vote for all desiring to 
exercise the elective franchise. 
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These latter are a part of the machinery of the gen- 
eral state government, not governments within them- 
selves, like counties, towns, etc. 

It is now in order to inquire what are the needs of a 
people, which are to be met by the division of the state 
into towns and counties or otherwise. 

The organization and powers of school districts will 
be considered in the chapter on education (p. 128). 



QUESTIONS RELATING TO CHAPTER I. 

1. Name some of the divisions of a state, having governmental powers. 

2. Name some that have no governmental powers. What is the use of 
the latter? 

3. What constitute the Legislatures of towns, counties, villages, and 
cities respectively? 
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CHAPTER II. 
THE TOWN. 

What the needs of a town are, is determined, within 
the limits prescribed by law, by its Legislature, — the 
voters assembled in town meeting. There will be the 
care and maintenance of its poor, building and repair of 
bridges, laying out and repair of highways, and many 
other things to provide for. Many duties imposed upon 
it by the laws of the state, will require officers for their 
proper discharge. It must have representation in the 
county Legislature. It will require courts of justice, 
and officers to wait upon these and execute their com- 
mands. 

The assessment and collection of taxes calls for 
assessors and for an executive officer known as a 
collector. These, and other officers, are chosen at the 
town meeting. This is held on the same day in each 
town of a county, and may be fixed by the board of 
supervisors for any day between February i and May i . 

The officers to be chosen are a supervisor, four 
justices of the peace, a town clerk, three assessors, — in 
some counties more than three, — a collector, an over- 
seer of the poor, one or more commissioners of high- 
ways, three excise commissioners, and not to exceed five 
constables. Only one justice of the peace and one 
assessor is chosen at any town meeting, except where 
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there is a vacancy — as the term of only one of these 
officers expires each year. The officers to be chosen, 
and their duties, are prescribed by law, and are not 
always precisely the same in each county, but in the 
main are as above set forth. 

The Supervisor is the representative of the town in 
the board of supervisors. Its business with the county 
is his especial charge. Many other duties relating to 
the town's business are imposed upon him. He is 
practically the treasurer of the town. 

The Justices of the Peace are the local judges whose 
powers and duties have been sufficiently set forth in the 
chapter on the judicial department (pp. 55, 56). 

' The Duties of the Assessors and of the Collector are 
explained in the chapter on taxation (pp. 119, 120). 
. The Town Clerk keeps the town records, and all 
papers relating to the affairs of the town are filed with 
and preserved by him. He is the local secretary of state. 
' The Constables are executive officers, and wait upon 
the justices' courts, serve their processes, have charge of 
the arrest of criminals and their custody awaiting trial, 
and are charged with the collection of judgments entered 
by the court. They also sometimes serve at the county 
seat when the court is in session. The duties of the 
other officers named are in a general way sufficiently 
defined by their titles. 

The supervisor, town clerk, and justices of the peace 
constitute a board of auditors to examine and pass upon 
claims brought against the town. Such as they approve 
are submitted to the board of supervisors, that the sum 
may be included with other items in the tax to be 
levied upon the town. 
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CHAPTER III. 

THE COUNTY. 

The needs of the county will be much the same as 
those of the town, but upon a larger scale. It must have 
a court house, a jail, a fire-proof building for the preser- 
vation of public records, and other buildings and proper- 
ties essential for the proper execution of the county- 
business. Its legislature is The Board of Supervisors, 
which is composed of one supervisor from each town in 
the county. It can only legislate within the powers 
prescribed for it by law. It is not possible to enumerate 
here all the powers and duties of a board of supervisors 
under the law. They are the authority under which 
taxes are collected. (See chapter on Taxation.) They 
canvass the returns of elections made to them by the. 
inspectors of election in the several towns. In this 
capacity they act as a board of canvassers, having only- 
ministerial powers. They are not invested with any 
discretion, but must ascertain, record, and promulgate 
the results precisely as these have been returned to 
them by the inspectors. Where -obvious errors or con- 
flicting results are found upon the returns received by 
them, they may send back the returns to the inspectors 
for correction. 

The executive and judicial officers of a county are the 
following: A county judge, a surrogate in counties of 
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forty thousand population or more ; a sheriff, a county 
clerk, a district attorney, county treasurer, superintend- 
ent of the poor, or equivalent officer, and four coroners. 
These are all distinctively county officers and are elected 
by the people. 

The Duties of Coonty Officers do not need to be set 
forth at large. Some of them will be found stated in 
connection with other topics of discussion. The county 
clerk is the custodian of the county records. Deeds of 
real property, and mortgages and other liens or incum- 
brances are recorded in his office for safety and for the 
information of the public. In New York, Kings, and 
West Chester counties, this class of records is in charge 
of a special officer called a register. The county clerk 
is by law made the clerk of the supreme court in the 
county for which he is elected. This may perhaps be 
regarded as a quasi judicial function ; yet, as a whole, 
his duties are administrative rather than executive or 
judicial. 

The District Attorney is the prosecuting officer of the 
county. (See p. 70.) 

^he Sheriff is an executive officer. He has charge 
of the county jail, the custody of the criminals com- 
mitted, and executes the orders and mandates of the 
court in respect to both civil and criminal matters. 

• The County Treasurer receives the county moneys 
from all sources, and pays them out in the manner 
directed by law. 

Coroners. — It is the duty of these officers to investi- 
gate sudden and mysterious deaths which may have 
been produced by violence or other than natural causes. 
Their proceeding is called an inquest, and the coroners 
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have power to summon a jury and subpoena witnesses. 
If the evidence points strongly to the commission of a 
crime, the accused may be held in custody to await 
indictment by the grand jury, and trial in criminal 
court. In the case of a vacancy in the office of sheriff, 
the county judge may designate a coroner to act as 
sheriff. 

Superintendents of the Poor have general charge and 
oversight of the indigent poor of the county. 



aUESTIONS RELATING TO CHAPTERS II. AND III. 

1. Tell all you can think of about towns : their respective requirements, 
their powers, their ofBcers, and the duties of these. 

2. Name some of the requirements of a county. 

3. Of what is its legislature composed ? What are its powers? Is the 
board of supervisors a legislature when canvassing the returns of an elec- 
tion? What are its powers in that capacity? 

4. Name the officers of a county and state. What are some of thair 
duties? 

5. In what counties are deeds, mortgages, etc., recorded with another 
officer than the county clerk? What officer? 
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CHAPTER IV. 

RELATION OF TOWNS, COUNTIES. VILLAGES. AND 

CITIES TO THE STATE. 

It is to be observed that Towns and Counties have 
each a double function. They not only regulate their 
own internal affairs under the law, as corporate bodies, 
but they are at the same time the authorized agents of 
the state in the execution of its will as expressed in the 
law. 

Justices of the peace, though elected by the town, 
derive none of their powers from the electors, but wholly 
from the state. 

Collectors of taxes receive moneys from the taxpayers, 
not only for the needs of the town, but for the state as 
well. 

So of the county, the board of supervisors has a 
certain limited discretion as to the amount of money 
which it will put into the tax levy for county purposes, 
but has no discretion concerning the amount that shall 
be raised for the purposes of the state. Here, the 
mandate of the Legislature, communicated through the 
comptroller, is imperative, and must be obeyed. 

Villages and Cities. — The relation to the state of its 
villages and cities is somewhat unlike that of its towns 
and counties. The primary relation of towns and 
counties is as agents of the state in the administration 
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of the government. Incidental to this, and in further- 
ance of its purpose, is the granting to these communi- 
ties of certain defined powers, in the election of local 
officers, and in the control of their local affairs. 

The main consideration in the incorporation of vil- 
lages and cities, is the concession to them of those larger 
powers in local self-government through which the more 
urgent needs of a numerous and dense population may 
be met. 

Towns and counties are a necessity to the state, hold- 
ing incidental, though important, advantages for them- 
selves. 

Villages and cities are a necessity to themselves, but 
yielding incidental though very considerable advantages 
to the state. 

It must be borne in mind that the village never 
ceases to be a part of its town, nor a city of its county, 
except in those rare instances where the village and the 
town, or the city and the county become one. 

Hence, there will always be a town and a county 
through which the village or the city will be in practical 
relation with the state, as its agent in the administration 
of the government, without any impairment of its own 
corporate powers and privileges. 

Even where the village and the town, or the city and 
the county are one, the town and the county will still 
maintain their corporate existence as agents of the state 
for such purposes as the state may require. It will still 
be as a town that the village will elect its supervisor ; 
it will still be as a county that the city will elect its 
sheriff, its county clerk, or its district attorney. 
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CHAPTER V. 

VILLAGES. 

The number of incorporated villages in the state, 
January i, 1892, was 352. Their population in 1890 
varied from 177 to 16,423. Six had a population ex- 
ceeding 10,000 each. The most populous exceeds in 
the number of its inhabitants any one of twelve out of 
the thirty-four cities. Many of these villages were in- 
corporated by special acts, before the enactment of the 
general law for that purpose, and would not now be 
eligible for incorporation. 

When some portion of a town becomes a center of 
business activity, with a population much more concen- 
trated than in the surrounding region of country, many 
needs relating to the public convenience and welfare 
will arise, which cannot be met under the powers con- 
ferred upon an ordinary town organization. 

Highways, which have now become streets, will need 
to be more durably constructed, sidewalks will be a 
necessity, which will add to the cost of construction and 
maintenance ; and the taxpayers of the town at large 
will naturally object to sharing in an expense which 
chiefly benefits the populous center of trade and thrift. 
Recourse must then be had to incorporation, by 
means of which the larger powers, required to meet the 
larger needs, may be secured. 
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General Incorporation Law for Villages. — The incor- 
poration of villages is now effected under the provisions 
of a general law. To be eligible to incorporation there 
must be a population of not less than three hundred within 
an area of not exceeding one square mile. Of course a 
larger territory than one square mile may be included, 
but there must be three hundred inhabitants for each 
additional square mile. 

After certain preliminaries concerning notice, re- 
quired by the statute, are complied with, the question 
for or against incorporation is decided by ballot, at a 
meeting of the voters called for that purpose. If the 
vote is favorable, the incorporation of the village is 
effected upon filing notice of the result with the county 
clerk. 

An election for village officers is thereafter held, at 
which the votes of a plurality elect. 

Village Officers. — The officers provided for in the 
statute are a president and three trustees, a treasurer, 
and a collector. A clerk, street commissioner, and 
some other officers are or may be appointed by the 
board of trustees. Provision is also made in the stat- 
ute for increasing the number of trustees from time to 
time, as the population of the village increases. The 
trustees, or a committee of their number, act as asses- 
sors ; but it is also provided that this may be changed 
and assessors elected. Where the population of a village 
exceeds three thousand, the trustees may provide for the 
election by the people of a police justice, v/hose term 
shall be four years, and who shall have the power of a 
justice of the peace in the town. The trustees and 
village clerk are constituted inspectors of election. 
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Powers and Duties of the Trustees. — The trustees 
have the care, management, and control of the finances 
and property of the village, and the custody of its rec- 
ords. They may make and amend or repeal rules, ordi- 
nances, and by-laws for the government of the village. 
They have important powers in relation to the public 
health. They audit accounts and claims against the 
village. They are, in short, the village Legislature 
with some executive and judicial functions, but pos- 
sessing no powers but such as are conferred by law. 

They are required to make, at every annual meeting, 
a statement of the expenditures for the past year, and 
of the estimated ex[)enditures for the ensuing year. 

The trustees are authorized to incur the ordinary 
expenses necessary to carry out the provisions of the 
law, or to enforce the rules and by-laws of the board 
made in pursuance of law. 

Extraordinary expenses, as for some considerable and 
costly improvement, must be submitted to the electors 
for approval. 

The Taxpayers of the Village contribute to the 
expenses of the town and county, and pay their share 
of the state tax, in common with the taxpayers of the 
town, and these they pay to the town collector. 

The taxes for village purposes are assessed, levied, 
and collected by the village authorities, and are paid 
into the village treasury. 
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CHAPTER VI. 

CITIES. 

Cities are but villages, whose population and material 
interests have outgrown in their requirements the 
limitations imposed by a village charter. 

Larger powers are deemed necessary to plan and to 
construct local public improvements upon a scale to 
meet the demands of an increased and increasing popu- 
lation, and to provide the means with which to pay the 
cost of their construction and maintenance. 

Stronger powers are and will be needed to restrain 
the vicious tendencies of the lawless classes, who always 
seek, in the great centers of population, a refuge, or a 
field for criminal activity. 

More diversified powers are required to meet and 
provide for the changing conditions wrought by com- 
mercial growth and the expansion of industrial activ- 
ities. 

Just what the conditions are, or must be, which will 
make it expedient to secure incorporation as a city, can- 
not be absolutely defined. Population alone does not 
determine the question, for, as has been shown on p. 83, 
there are several villages in the state, each with a popu- 
lation greater than that of any one of a number of cities. 

Neither the Constitution nor the laws attempt to 
define the conditions of eligibility for incorporation. 
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The spirit of the az^ firrir^ I:«ril fr^eirr:. ar.i rn^es 
controlling the desires i-f the r:~— :;ziiT t:> be served, 
as expressed thriu^h their inneiii.te nrpreseiitit:\'es 

in the Legislature. 

LiinitatTim of Cirfwili IV » u . — Ejt th:u^b the con« 
ditions of eli^bilitv to incimcntizn are thus made 
easy, the powers which niay be conferred by aijy act 
of incorporation are limited by the Constitution in 
these words : " It shall be the cutv of the Leirislature 
to provide for the organization of cities and incorpor- 
ated villages and to restrict their power of taxation, 
assessment, borrowing money, contracting debts, and 
loaning their credit, so as to prevent abuses in assess- 
ments, and contracting debt by such municipal corpora- 
tions." Article VIII, sec. 9. 

The above is an obligation imposed upon the Legis- 
lature to restrict the powers of municipal corporations 
through their acts of incorporation. But section 1 1 of 
the same article, itself restricts the powers of these cor- 
porations in respect to the amount of debt which they 
may create. 

Municipal Organization. — Certain features of organi- 
zation will, in the nature of things, be found common 
to all city charters. 

In all, the legislative power is vested in a board of 
aldermen, or common council. 

The chief executive officer in every city is the 
mayor. 

'" A Law Officer is provided for every city. In some he 
is styled city attorney, in others corporation counsel, 
these being but different names for substantially the 
same thing. 
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j \^ He conducts all the legal business of the city, prose- 
^ cutes and defends suits, and renders opinions upon 
questions of law when called upon by the common 
council, the mayor, or other city officers, j 

He has nothing to do with criminal business, which 
is attended to by the district attorney of the county. 

City Revenues. — The collection and disbursement of 
the yearly, revenues constitute an important department 
of municipal administration. L The amount of moneys 

/ that shall be raised, and the purposes to which they 
shall be applied, are generally passed upon by the com- 
mon council. ' But, in some cities, the council only 
passes upon estimates previously prepared for them by 
an officer, or by a board of officers constituted for this 
purpose, and called a board of estimate. ' The sums fixed 
by this officer or board, to be raised for the various pur- 
poses named, may be reduced, but cannot be increased 
by the common council.) 

^ City Assessors. — In the meantime the assessors, or 
in some cities an organized board of assessors, have 
been engaged in ascertaining the value of the property 
liable to taxation. 

Collector or Receiver of Taxes. — The officer who 
collects or receives the money from the taxpayers iSj as 
in towns, commonly called a collector. But in . New 
York City he is called receiver of taxes. In several 
cities he is designated chamberlain, who may also act as 
treasurer ; and in some, the duties are performed by 
some other officer of the city. 

' City Treasurer. — The moneys received by the collector 
are by him paid over to the city treasurer, who deposits 
them in such banks or trust companies as the proper 
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authorities direct. In some cities the taxes are paid 
directly to the treasurer, who is ex officio collector. 

The money once in the treasury, it cannot be paid 
out except -upon proper authority. 

K;ity Auditor. — In some cities there is an officer called 
auditor, whose duty it is to examine all bills and accounts 
presented against the city for payment. Before any 
claim can be paid he must certify that the services have 
been rendered, or the material furnished, for which the 
claim is presented. 

City Comptroller. — In order to carefully guard against 
error in the management of the finances of a city, it is 
sometimes found expedient to have a supervising officer 
known as a comptroller, to whom all other financial 
officers, as collector, auditor, treasurer, etc., shall make 
returns of the business in their respective departments. 
Warrants for the payment of moneys are signed by the 
comptroller and by the mayor, and are countersigned by 
the city clerk, and presented to the treasurer for payment. 
Of course the original authority under which moneys 
are drawn from the treasury is the common council. 

In these or equivalent ways, through such officers, or 
others charged with similar duties, every city seeks to 
protect itself in the custody and disbursement of its 
public moneys. 

Department of Police. — This is a marked feature 
of every city government. The executive head, or con- 
trolling and directing authority of this department, is 
variously constituted in the different cities of the state. 
In some cities the mayor is the source of authority, 
though his orders are executed through a chief and sub- 
ordinate officers. Other cities have a board of police 
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commissioners, of which the mayor is one, and usually 
its president. In New York there is a board of police 
consisting of four commissioners, and in Brooklyn a 
single commissioner is the head of the department. 
The chief of police is, in most cities, the head of the 
force, but is subject more or less to the orders of the 
mayor. Some cities have a superintendent of police 
who ranks higher than the chief. 

City Fire Department. — An efficient fire department 
is essential to every city. The officer in immediate 
command of the force is the chief engineer, but the 
department is in most cities under the direction of a 
commissioner or board of commissioners. 

Board of Health. — The duties and powers of this 
board, which at times must be very arbitrary, cannot 
be enumerated. A single commissioner with subordi- 
nates appointed by him sometimes constitutes the 
department. 

Department of Public Works. — Among the impor- 
tant interests of any city, its public works will rank 
, very high. The duties of this department will embrace 
such matters as the custody and care of the public 
buildings, the water works, streets and highways, sewers 
and drainage, sunken and vacant lots, the making of 
maps, plans, and estimates, enforcing contracts made 
with the city and very many others. In some cities 
there is a single department supervising various bureaus 
into which the department is divided. In others each 
bureau, as of streets, sewers, and the like, is a separate 
and independent department. 

Department of Buildings. — This in the larger cities 
is in charge of a board or officer, whose duty it is to 
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see that the laws governing the erection of buildings 
within the city limits are complied with. 

Public Parks. — These are usually placed in charge 
of a single officer or board of officers to whom is com- 
mitted their care and managemeht, their repair and im- 
provement, and who establish rules for their use and 
enjoyment by the public. 

The Department of Excise is sometimes united with 
the department of police, but however constituted, its 
business is to consider and decide upon applications for 
license to sell spirituous and malt liquors. 

The Department of Public Instruction is considered 
under the article on "Education" (p 134). 

Diversity of Organization. — In respect to the number 
of these several departments, and the form of their or- 
ganization, there will of course be great diversity. But 
it will be found, that in some way, all of these impor- 
tant and vital interests of the people are cared for in the 
organic law. If there is anywhere failure to* secure 
the benefits which the law contemplates, it is through 
the indifference of the people to their own interests. 

The constitution or organization of the common coun- 
cil is by no means uniform in the several cities of the 
state. Nor is it material that it should be so. In some 
the mayor, in others the mayor and recorder, are ex 
officio members of the common council. In Buffalo the 
common council consists of two bodies. 

The division of powers between the mayor and com- 
mon council in respect to the appointment of heads of 
departments and other officers is far from uniform. In 
a few cities the mayor has the sole power of appoint- 
ment. In others this power is vested in the common 
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council In others again, indeed in most cities, the 
appointments are made by the mayor, with the concur- 
rence of the common council. 

In every city the mayor has power to veto the ordi- 
nances and resolutions of the common council. 



QUESTIONS RELATING TO CHAPTERS IV^ V., AND VI. 

1. Try and define clearly the diflference between a town and a Tillage, 
and between a county and a city, in their relation to the state. If yon 
have no clear idea, read over Chapter IV. under direction of and comment 
by the teacher, tmtil yon understand it. It is not difficult. It is only new. 

2. How are villages incorporated? What are the officers of a village ? 
Name the legislative, executive, and judicial officers, respectively, of a 
village. 

3. To whom do the taxpayers of a village pay their state, county, and 
town taxes? To whom do they pay their village taxes? 

4. liow does a city become incorporated? What limitations are im- 
posed upon the Legislature in the incorporation of cities and villages? Is 
there any ether restriction upon their powers? Wliat? 

5. Name the leading departments necessary to any city government 

6. Name points of resemblance and of difference in the provisions of 
different city charters. 
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MISCFJ.TAKEOUS TOPICS* 



CH AFTER I. 
CLASSrnCAT]ON OF TK£ LAW, 

I. CoostitiitiQBal Lew. — The supreme law ot* the 
state — subject alwa^-s to the Constitution and laws 
of the United States — is its Constitution, 

It is framed by a convention chosen for that purpose, 
and for no other, and since the first, in 1777, and its 
amendment in 1801, the work of each convention has 
been submitted to the people for ratification or rcjcc 
tion. 

Since 1777 there have been but three constitulional 
conventions in this state, charged with the duty t)f pic** 
paring and submitting to the people a complete revlNcd 
Constitution. These were in i82i,in 1846, and in 1H07. 
Of the latter only its judiciary article was ralilied. 

Amendments. — But amendments have at varioim tiiiM'^ 
been prepared by the Legislature in conforniiiy wifh 
the provisions of the Constitution of 1846, and Mubiniff^d 
to the people, some of which have hum ratifird ;mmI 
others rejected. The most considerable r;f 1lM'<?f* wji<» 
the work of a commission of thirty-two fnrr/d^'r<»# tnti 
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vened under an act of the Legislature of 1872. The 
amendments agreed upon by the commission were sub- 
mitted to the Legislature of 1873, approved, with the 
exception of one article, by that and the succeeding 
Legislature, and finally ratified by the people. 

Other amendments to the Constitution have since 
been made by the action of two successive Legislatures 
and ratification by the people. 

The Constitution is the framework of the civil govern- 
ment of the state. It defines the rights of the citizen, 
and declares them to be inviolate. It provides for the 
establishment and equipment of the three departments 
of government which have already been considered. It 
defines and limits their powers, and prohibits such legis- 
lation as it is believed would be harmful. It sketches 
in outline the various departments of administration, 
and provides for their organization and effective opera- 
tion. The subjects to which it addresses itself can but 
be learned by a careful study of its provisions. Some 
of these have already been brought to view in these 
pages. 

2. The Common Law. — The convention that adopted 
the first Constitution of this state in 1777, in a single 
half-page enacted a vast body of law in these words : 
" Such parts of the common law of England, and of the 
statute law of England and Great Britain, and of the 
acts of the Legislature of the colony of New York, as 
together did form the law of the said colony on the 
nineteenth day of April, 1775, shall be and continue the 
law of this state, subject to such alterations and pro- 
visions as the Legislature of this state shall from time 
to time make concerning the same.*' From the above 
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were, however, expressly excepted such parts as might 
be construed to establish or maintain any particular 
denomination of Christians or their ministers, or such 
as concerned the allegiance of the colony to the king of 
Great Britain. In other words, there was to be no 
established church in this state. 

A Significant Date. — The date after which new 
enactments of law in England should cease to be in 
force in the state of New York is significant. It was 
the day of the battle at Lexington, Mass., when the 
struggle of the colonists against the usurpations of Brit- 
ish power culminated in actual hostilities. 

The common and the statute law of Great Britain 
existing at that time, are commonly considered together 
as the common law. Great changes have been wrought 
in this common law, by amendment, or rather by the 
enactment of laws inconsistent with the common law. 
But much of it is still in force. 

3. Statute Law. — The acts of the Legislature form 
what is known as statute law, and are published each 
year in volumes entitled, " Session Laws of the State of 
New York.** Emanating as they do from the only law- 
making power in the state, constituted as such, they are 
commonly considered as embodying the law of the state. 
They are in fact only an important part of what con- 
stitutes the law. 

4. Judicial Law. — The decisions of the United 
States courts and of the courts of record in this state, 
form a body of law of a very high order. It is hardly 
too much to say that it is of the highest order. Con- 
sideration is herein given only to the decisions of the 
courts in this state. 



96 CIVIL GOVERNMENT IN NEW YORK. 

Before a court of competent jurisdiction, not only 
every statute, but even the Constitution itself may be 
arraigned, upon the trial of any cause in which the true 
meaning or the constitutionality of the one, or the 
true meaning only of the other, is in issue. If the 
court declares the statute to be wholly or in part uncon- 
stitutional, it is as though such statute or such part of 
the statute had never been enacted. What the court 
declares to be the true meaning of the statute or of the 
Constitution, becomes the law, embodied in the statute 
or in the Constitution, and these will thereafter be read 
and understood in the light of this interpretation given 
to them by the court. 

But the authoritative construction and interpretation 
of the Constitution and the statutes, forms but a small 
part of the great volume of judicial law with which the 
advocate must become familiar. 

It embraces the conclusions of the courts in the appli- 
cation of the law to the facts and circumstances of every 
case, each unlike every other, brought before them for 
adjudication. 

These decisions, and the law which they embody, are 
of varying degrees of importance as an authority. 
Those of the court of appeals rank first. But those of 
the supreme court and of the superior city courts, when 
not overruled, have much value. 

It will be observed that in the formation of judicial 
law the courts in no wise trench upon the prerogatives 
of the Legislature. They possess no original law-mak- 
ing power. They cannot go out of their way to find 
statutes to interpret nor principles of law to enunciate. 
They can only act upon issues duly and formally made 
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vp and submitted for tbeir avV'Jvi:cAtio^> Ami lhon> it 
the interpfft^ation of the statute hy the c\xnt i;i^ ^^J^JSv\v^^ 
to. the real puiposc of the Le;j;-::CA:urc in it^ cnAOlnunxU 
if it a|q>eaTS that the Le^iislatuiv in tucl divl wh^t il uul 
not intend to do, and if it is bolie\x\i that I ho c!Vv\ T \^^ 
the statute as expounded by the cinirt will wo^k haul- 
ship or injustice, it is the pronnoe ot the I A\;;islxU\ux^ hv 
amend the statute and thus to pne\xn\t tututv injustivo. 
There are various minor subiiivisions of the luw suv h 
as civil law, criminal law, corporation hiw, ntnrino hww 
the law of practice found in cvhIos of proccihiro, rtiul 
others that might be mentioned. But the ntorc »\i^k^« 
tion of these is deemed sufficient for the purpose l\eio 
in view. 



QUESTIONS RELATING TO OHAPTER I. 

1. How is the constitution of a state formed? lluw inny It \te ftMirtnlMil 
in this state ? 

2. Under what constitution of the state arc we now llvUt^^ (Mmm 

p. 36.) 

3. Wherein does constitutional law differ from the lawn crmMf'd \ty \Ut* 
Legislature? 

4. By what authority is the common law o( fCrt^land tfiA/|f< ihf Uw nt 
this state? 

5. What is the only law-makinf( \y*twc.r In ihtt nistif^f iitr^ )« U M»«* w*^ 
most look elsewhere than in the statutes f</r mw h of tli^ \nw 1// Vfh'u \t *n^ 
are governed? 

6. Tell how the dedsions of the c/zurt* u>mf, Uf )ff. a \t*f\ t>i Ih*^ U // vf 
the state. 
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CHAPTER 11. 
ELECTIONS. 

Section I. — Preliminary. 

Right of Suffrage. — Civil government is maintained 
through the exercise by the people of their right to choose 
the officers who shall make, execute, interpret, and ad- 
minister the laws. This is called the right of suffrage. 
That it is found expedient to commit the appointment 
of many merely administrative officers to the governor 
and Senate or to the Legislature does not affect the 
truth of the proposition. 

Voters or Electors. — Upon a designated day in every 
year, the legal voters or electors from among the six mil- 
lion of people in this state, are called upon to express 
their choice concerning one or more officers to whom 
some of the above-mentioned powers are to be com- 
mitted. This is called a general election, though county, 
district, and municipal officers may be and frequently 
are, chosen at the same time. This election occurs on 
the first Tuesday after the first Monday in November 
in each year. The terms voter and elector are used 
interchangeably, meaning the same thing; that is, the 
person who has a right to vote. 

Elections for town and for village officers, and in most 
cities for city officers, are held at another time than that 
•designated for the general state election. 
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Election by Ballot. — In this state all oflficers, whose 
appointment by some constituted authority is not pro- 
vided for by law, are chosen by ballot. 

Prior to the organization of the state government in 
1777, the voting for the few officers elective by the 
people was viva voce. 

The first Constitution of the state provided for the 
election by ballot of the governor and lieutenant-governor 
only. It did, however, with expression of considerable 
misgiving, confer upon the Legislature the power, " as 
soon as may be after the termination of the war be- 
tween the United States of America and Great Britain," 
to provide that all elections thereafter to be held for 
senators and representatives in Assembly, should be by 
ballot. But it further provided " that if, after a full and 
fair experiment shall be made of voting by ballot afore- 
said, the same shall be found less conducive to the safety 
or interest of the state than the method of voting viva 
voccy' the Legislature might abolish the same by a two- 
thirds vote. 

Election by Plurality. — In this state the candidate 
receiving the highest number of the votes cast for any 
office is elected. This is called election by a plurality of 
votes, in distinction from an election where a majority of 
all the votes cast is necessary to elect. An exception 
to this rule is made in a few instances, where it is deemed 
advisable to give representation to the minority. Thus, 
in an election for justices of the sessions in counties, two 
are to be chosen, but the name of only one is to be 
placed upon any ballot, and the candidates receiving the 
highest and the next highest number of votes are elected. 
A similar rule applies to the election of inspectors of 
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election wherever these officers are made elective by tho 
people, except that there a selection is afterwards made 
from those receiving the smaller vote. 

Qualifications of Voters. — The right of suffrage is not 
like " life, liberty, and the pursuit of happiness " a nat- 
ural and inalienable right. The people of the state, 
through the Constitution which they ratify, declare who 
shall be entitled to vote — and their determination em- 
braces considerations of justice and expediency, rather 
than of right. The following are excluded : — 

1. All women. 

2. All persons under twenty-one years of age. 

3. All unnaturalized foreigners. 

These exclusions reduce the voting class to male citi- 
zens, twenty-one years of age. 

But there are further restrictions. A naturalized 
foreigner must have been such for ten days previous to 
the election at which he offers his vote. 

A citizen must have been an inhabitant of the state 
for one year, a resident of the county four months, and 
of the election district in which he offers to vote, for 
thirty days. 

Where all of the above-named conditions are complied 
with, the person is presumed to be a legal voter. 

Other Disabilities. — But the citizen may have created 
for himself other disabilities which will deprive him of 
the franchise. Persons convicted of bribery or of any 
infamous crime, thereby forfeit their right of suffrage. 

The Constitution declares that no person who has 
<,iven or received, or paid or promised to pay, any money 
(;r valuable thing, or who shall make any promise as an 
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Registntdos of Voters. — Td aid in xsc^rtoiniz^ wh> 
are the qualified voters at otlv elect :«::, 1 li^t rt such 
voters is prepared before the elect:: n in ea:h yeir. Ln e^ch 
election district of the state. In the cities ct Xew York 
and Brooklyn these lists are preja^d by ofEcers called 
registrars, who enter thereon the n^ries ct those only 
who appear before them for the purpose of bein;^ rej^^is- 
tered, and who give such facts relating to their identity 
as are required, which are entered with the name of the 
voter upon the registry- list. The list thus made up is 

called the Registry of Voters in the Election District 

, Ward of the City of Xo one whose 

name is not on the registry can vote at the ensuing elec- 
tion. One's rights as a voter may be challenged when 
he offers to register, or when he offers his vote, and in 
either case, there must be administered to him an oath 
prescribed by law, covering the qualifications of a voter. 
If he takes the required oath his name must be regis- 
tered or his vote must be received, as the case may be. 

In other cities, and in the towns, the registry lists arc 
made up by the inspectors of election in the several 
districts, on the days designated by law. The basis of 
this registry is the list of those who voted at the last 
previous general election, called the poll list. This is 
revised and corrected by the inspectors, by striking aif 
the names of those known to have died or to have n- 
moved from the district, and by inserting the namt^M at 
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others who present themselves for registry, and prove 
themselves to be legal voters in the district. 

At the last general election (1891) there were reg- 
istered in the 4892 election districts in thi& state, in 
the neighborhood of 1,400,000 voters. Of these, only 
1,162,853 exercised the privilege of voting. 

Concert of Action among Voters at an Election. — The 
inquiry arises, what is there in the law, or in the nature 
of things, to prevent each individual elector from voting 
for a different set of men for the various offices to be 
filled at an election.? In the law, nothing. In the 
nature of things, everything. If it could be possible, 
representative civil government would be a failure. It 
would be a demonstration, complete and absolute, that 
mankind were not fit for self-government. 

It is, however, inconceivable that a million and more 
of voters, or a few thousand, or even a few hundred, 
should go to the polls without some previous conference 
or understanding by some of them amongst themselves, 
as to a set of candidates whom all should agree to support. 

It is equally unlikely that all the voters could be 
brought to unite in supporting the same set of candi- 
dates. This difference of opinion would give rise to 
two or more conferences. The result would be, not less 
than two sets of candidates to be voted for ; there might 
be three or more. The voters pledged to either set of 
candidates would for that occasion or election constitute 
a political party. 

How Parties are Formed. — Upon what issue would 
such a general conference as we have supposed, divide 
and form separate conferences } It might be, either the 
personal character and fitness of the men proposed as can- 
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didates, or their pronounced views concerning some prin- 
ciple or policy in the administration of the government. 

But there are many men of high personal character, 
and of eminent fitness for official position, in every com- 
munity, so that a failure to unite upon that issue would 
be but natural. The result of such failure would be a 
division into many conferences and the presentation of 
many sets of candidates against whose personal worth 
and fitness nothing could be urged. The embarrass- 
ment would be the same in kind, and only less in degree, 
as that which we have supposed would result from each 
voter going to the polls with no previous conference 
with any other voter. 

The obvious conclusion is, that the voters would agree 
amongst themselves upon some line of policy in the 
administration of the government, which they would 
advocate, and to the support of which their candidates 
would be pledged. 

Another class of voters, opposed to the" policy pro- 
mulgated by the first, would formulate their policy of 
government, and select candidates favorable to their 
views. The superiority of the issue thus formed, over 
one based upon the purely personal attributes of candi- 
dates, does not need to be emphasized. The former is 
enduring, the latter is ephemeral. The former unites 
masses of voters and holds them together, not for one 
election only, but for generations of elections. 

It must not be supposed that the preliminaries to nom- 
inations would embrace all the details sketched in our 
illustration. There would be no general conference 
that would meet, disagree, and divide into separate con- 
ferences. Long before the time for the election, the 
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issue to be decided at the polls would be made up and I 
defined through the newspapers and in public discus- \ 
sion; public opinion will have become divided, parties j 
will have been formed, and the separate conferences ; 
will have taken the form of representative conventions, ! 
called for the purpose of nominating candidates in the 
interest of their respective party constituencies. 

Such, in outline, is the evolution of parties in a govern- 
ment by the people. Parties are a necessity, but they 
are a means to an end, not the end itself. Parties 
come into being as agencies in giving expression to the 
will of the people. Government by the people, for the 
people, through parties as an instrumentality, is both 
necessary and salutary. Government by party, for party 
only^ is a form of despotism. 

Nomination of Candidates. — It is no more possible 
for parties, that is, for the members or constituencies of 
parties, to agree in mass meeting upon the selection of 
candidates whom they will support, than it is for the 
people to enact laws in that way. The half million or 
more of voters attached to each of the leading political 
parties in this state must, therefore, be so organized, 
that they can act through representatives to whom they 
will commit the power and duty of nominating candi- 
dates for the party support. For this purpose of organ- 
ization, the civil divisions of the state are made use of. 
The unit of political action is the town or ward, but the 
unit of political power is the county. In every county 
in the state there is for each of the two leading political 
parties what is known as a 

County General Committee. — This is a representative 
body composed of delegates chosen from the towns or 
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wards in the county, by the voters belonging to the 
party, or to the party organization, in the towns or 
wards. In New York City, however, they are chosen by 
Assembly districts, these being, in that city, the unit of 
political action. This committee has general charge, 
within the county, of the interests and affairs of the 
party which it represents. It organizes and conducts 
the political campaign, appoints meetings, assigns 
speakers, and otherwise labors to promote party enthu- 
siasm and to swell the party vote. Much of the active 
work is done by an executive committee of the general 
committee, or by a campaign committee. 

In the larger cities it is practicable to maintain a per- 
manent ward or district organization to membership in 
which none but voters with the party are admitted. 
These are called Ward or District Associations. They 
hold meetings, more or less regular, for the admission 
of members, and for the transaction of general business 
in the interests of the party which they represent. They 
elect delegates to the county general committee and to 
various nominating conventions, and nominate the can- 
didates for ward officers. The meetings at which dele- 
gates are chosen, or ward officers nominated or their 
own officers elected, are called primaries, are held by 
direction of the general committee, and are also under 
the protection of the law in respect to the exclusion 
of those not entitled to vote, and to the preservation 
of order and regularity in the conduct of the election. 

In the towns of the state, and in the wards of cities 
where no permanent party association is formed, the 
voters of each party meet, in what is called a caucus, 
for the purpose of nominating town or ward officers, 
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and choosing a member of the county committee. It 
also appoints a committee with power to call future 
town or ward caucuses for the like purpose, and for 
choosing delegates to county or Assembly district nomi- 
nating conventions. These conventions nominate can- 
didates for county officers, or for a member of Assembly 
and for school commissioners. 

Nominating conventions in districts embracing more 
than one county, as judicial districts and others, are 
called by the district committee appointed for that 
purpose at a previous convention. Delegates to these 
larger district conventions, as also to the state conven- 
tion for the nomination of state officers, are chosen by 
the county convention, or by the conventions in the 
lesser districts. The state convention, besides nomi- 
nating candidates for stete officers, and in presidential 
years, delegates to the national convention and candi- 
dates for presidential electors, appoints each year a 
State Committee composed of one member from each 
congressional district. This committee conducts the 
campaign of the party over the entire state. It main- 
tains correspondence with county committees to learn 
the state of the canvass, and co-operates with them in 
devising ways^ and means to make the work effective 
and the result successful. 

In this way candidates are selected by the two great 
political parties of the country. There may be, there 
often are, candidates put in nomination, by conventions 
of voters who hold to some distinctive and dominating 
principle or policy not recognized by the leading par- 
ties, but which they regard as vital, and which they are 
organized to promote. 
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Importance of Party Organization. — This discussion 
concerning parties and party machinery is by no means 
outside the domain of civil government. We can have 
no rational conception of civil government, which is 
only the will of the people expressed through prescribed 
forms and duly constituted agencies, if we leave out of 
view its elementary factors. It is not material that 
this agency is not prescribed nor created by law. It 
has the sanction of law in the protection given by 
law to the primary elections by parties, and in the 
exclusion from the polls of ballots not duly authen- 
ticated by party convention or other representative 
authority. The people elect, but the party conventions 
give the people but a narrow choice as to whom they 
may elect. Which is the greater force ? It is a great 
power — a great responsibility — that of a nominating 
convention. Yet without this agency or force, ex-^ 
pressed in some form, civil government would cease to- 
exist, and the people would be left to choose between 
despotism, anarchy, and chaos. 

Section II. — Official Preparation. 

Machinery of an Election. — To provide the machin-^ 
ery by which 1,500,000 voters — more or less — may, 
between sunrise and sunset, deposit the ballots which 
express their choice of candidates for the several offices 
to be filled, is a great undertaking. 

Districts. — The entire state must be divided into 
election districts, convenient in point of size and voting 
population. The law imposes this duty upon certain 
local authorities, and prescribes the manner in which. 
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it shall be discharged. At the election in this state, 
in 1 89 1, there were 4892 of these election districts. 

Rooms and their Equipment. — In each of these dis- 
tricts, a room must be provided suitable for the pur- 
poses of the election. These must be furnished with 
tables, chairs for the use of poll clerks, registry lists, 
ballot boxes, blank poll lists, and other blank forms that 
may be required in administering the oath to challenged 
voters, writing materials, a guard rail for the protection 
of voters from crowding or other interference, and booths 
into which the voters may retire for the selection or 
preparation of their ballots. 

Election Officers. — Inspectors of election, not less 
than three at each poll, must be in attendance on the 
morning of the election, to receive the ballots from the 
officers charged with their care and delivery, and to 
have charge of the proceedings during the day. In 
Brooklyn, the registrars in each election district serve 
also as inspectors of election, together with two other 
persons appointed to act with them. Ballot clerks and 
poll clerks will be required to deliver the ballots to 
voters and to enter the names of voters and compare 
them with the registry. Altogether, not less than thirty- 
five thousand officers are employed in conducting a gen- 
eral election in this state. 

Printing and Distribution of Ballots. — Prior to the 
election, many millions of ballots must be printed, and 
the required number of these must be delivered to the 
inspectors at the polling place in each of these nearly five 
thousand districts, before the time for opening the polls 
on election day. Should there be four general tickets 
nominated for the next general election, there will have 
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to be printed and distributed not far from ii,soo,ocx) 
ballots. 

Except in the cities of New York and Brooklyn, the 
county clerk of each county attends to the printing of 
the ballots for his county and to their delivery to the 
town clerks of towns or to the city clerks of cities on 
the Saturday before the day of election. The town 
clerks and city clerks deliver them to the inspectors of 
election, on the morning of election day. The board 
of police in the city of New York, and the board of 
elections in the city of Brooklyn, attend to the printing 
of the ballots and to their delivery to the inspectors. 
The utmost care and vigilance must be exercised in the 
printing of these ballots, to avoid mistakes in the spell- 
ing of the names of candidates, or errors in the indorse- 
ments, or even the accidental marking or blurring of the 
ballots or any of them, which will cause their rejection ; 
and equal care will be required by the officers in whose 
custody they are placed, to guard them from accident 
or malicious interference. 

It will be seen from the foregoing that the elective 
franchise is regarded as a matter of supreme importance. 
In the exercise of this high privilege the humblest toiler 
and the millionaire stand on the same level before the 
law, which accords to each the same facilities and the 
same protection. 

Section III. — The Voting. 

Until two years ago, the printing and distribution of 
the ballots to be used at an election were looked after 
by the candidates and by the official representatives of 
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the respective political parties, who in each town or 
ward would take them in charge and provide for their 
delivery to the voters as they came to the polling place. 

The Ballot Law of 1890. — But under the ballot law 
of 1890 all this part of the voluntary machinery of elec- 
tions has passed away. The ballots, printed under the 
direction of the county clerks, or other lawful authority, 
are called "official ballots,** and are the only ballots 
delivered to the inspectors and given by them to the 
voters. There will be as many kinds of ballots as there 
are different parties represented, and there will be the 
same number of each kind. If no nominations are made 
except by the Democratic and Republican parties, there 
will be but two kinds of ballots. If the Prohibition 
party and the Labor party make nominations, there will 
be four kinds of ballots. These are not folded, but are 
spread out on a table under the eye of the inspectors 
and ballot clerks, and in view of the voters. The ballots 
at each polling place are numbered consecutively from 
one upward, upon the stubs which are detached from the 
ballot when the vote is cast. 

When the voter reaches the poll, inside the guard rail, 
he announces his name and residence. If these are found 
on the registry, the ballot clerk hands him one ballot 
of each kind. These he takes with him into one of the 
booths, which is furnished with writing material and a 
shelf upon which to write. He selects the ballot which 
he wishes to vote, makes any changes in it which he 
desires, and folds it, together with the ballots which he 
does not use, in the manner directed by law. He pre- 
sents to the inspector the ballot which he wishes to vote, 
and as soon as this is deposited, the other ballots which 
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he does not wish to vote. The inspector, after tearing 
off the stubs, with their numbers and indorsements, 
these being the same on each ballot, deposits the ballot 
to be voted in the ballot box, the stubs in another box, 
and the unused ballots in another. 

In this state it is made lawful for the voter to receive 
from a party canvasser, outside of the polling place, 
a complete ballot, gummed upon the back, which he may 
take with him into the booth, and he may paste this 
over any one of the ballots received by him from the 
ballot clerk, and he may fold and present this to the 
inspector as the ballot which he wishes to vote, return- 
ing at the same time the other ballots, also folded as 
before. 

Under the law, openness and secrecy are both amply 
secured. Openness of the polls to the observation of 
voters and of all who of right may remain in the room, 
is enforced. The ballot box must be clearly in view. 
Challengers and watchers may be in the room, but must 
remain outside of the guard rail. 

Secrecy of the ballot is secured to and positively en- 
joined upon the voter. It is secured by giving to him a 
ballot of each kind, from which he makes selection in 
private, by requiring him to fold all the ballots in the 
same way, and so that their contents cannot be seen by 
the inspector or by any one in the room. He is en- 
joined not to disclose to any one the contents of his 
ballot, and is prohibited from making any mark or sign 
thereon, whereby it may be distinguished from any of 
the other ballots cast. 
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Section IV. — Canvassing the Vote. 

At the close of the poll the ballot boxes are securely 
sealed for delivery to the canvassers. These, except in 
the city of Brooklyn, are the inspectors of election. In 
Brooklyn, four persons are appointed by the board of 
elections, in each election district, to canvass the vote. 

The canvass must be immediately entered upon, must 
be public, and must not be adjourned or postponed 
until fully completed. 

Each political organization having a ticket at the polls, 
has a right, through its constituted officers, to designate, 
not to exceed two persons, as watchers, who may be 
present in the room where the election and the canvass 
is conducted, from the opening of the polls until the 
close of the canvass. 

Duties of Canvassers. — They must choose a chairman. 
They first count the ballots, unopened, to ascertain if 
their number corresponds with the number of votes 
entered upon the poll list. Should an excess of ballots 
be found, they must all be returned to the box and 
thoroughly mingled. Ballots, equal in number to tHe 
excess found, are then withdrawn by one of the can- 
vassers, who stands with his back to the box, and these 
ballots are destroyed unopened. 

The ballots are then opened, and the votes for the 
several candidates are canvassed, ill the order in which 
they appear upon the ballots. As soon as the ballots 
for all the candidates for any office are canvassed, the 
vote for each candidate is openly announced. Great 
care is taken — or is required by law to be taken — by 
the canvassers in making to the officers appointed to 
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receive them, full and correct returns of the votes cast 
for each of the candidates, and in preserving and forward- 
ing the ballots voted. 

The returns made by the district canvassers concern- 
ing city officers, are afterwards canvassed and the 
results announced by the. board of aldermen ; those 
relating to all other officers, by the board of super- 
visors. The several boards of supervisors make returns, 
in triplicate; one to the secretary of state, one to the 
state comptroller, and one to the governor, of the votes 
canvassed by them for state officers, for state senators, 
and for other officers chosen from any district larger 
than a county. These returns are canvassed, and the 

result announced by the board of state canvassers. 

ft 

Section V. — Supplementary. 

An Explanation of the Terms Ballot, Vote, and Ticket. 

— These are sometimes used as meaning the same thing. 
But they are not precisely the same. The difEerence 
between a ballot and a vote may be illustrated as- 
follows : — 

Suppose the names of two candidates for the same 
office, as for inspectors of election, to be printed as 
required by law upon one set of ballots, which we will 
distinguish as A; and the names of two other candidates 
to be printed upon another set of ballots, which we will 
call B. If, of ballots A, icx) are voted and of ballots 
B 90 are voted, there will be 190 ballots cast, contain- 
ing four names for inspectors of election. But the 
number of votes cast for inspectors of election will be 
380 — there being 200 votes for inspectors on ballots. 
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A, and i8o votes for inspectors on ballots B. These 
ballots will be canvassed, and the return made, sub- 
stantially as follows, designating the candidates on 
ballot A as A and B and the candidates on ballot B as 
C and D : — 

Whole number of votes cast for inspectors of elections, 380 ; of 

which 

A received 100 votes, 

B received 100 votes, 

C received 90 votes, and 

D received 90 votes, • = 380 votes. 

The word "ticket" is commonly employed to indi- 
cate the political character of the ballot. Thus the 
terms Democratic ticket, Republican ticket, or Labor 
ticket are more common than Democratic ballot, etc. 
A political convention is said to nominate a ** ticket'' 
It certainly does not nominate a " ballot'' The " ticket," 
when printed for the use of the voter, becomes a "ballot," 
but in his hands, or at least in his mindy it is the ticket 
of his party, that he votes. In a legal contest over the 
results of an election, greater precision in language is 
employed, and Democratic or Republican " ballots " are 
what are commonly referred to. 

A " straight ticket " is the regular ticket of a party, 
voted without any change in the names of the candi- 
dates printed upon the ballot. 

A " split ticket " is a ticket or ballot made up by 
selecting candidates from two or more of the regular 
tickets. 

A " scratched ticket " is a ballot from which one or 
more names of candidates are erased, — "scratched," — 
without substituting other names in their place ; or a 
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ballot upon which names of candidates which may or 
may not be found upon other regular tickets are in- 
serted in place of those erased. The distinction between 
a "split ticket" and a "scratched ticket/' is not always 
easily defined, nor is it material. 



The ballot printed herewith is an exact copy of the 
Republican ballots voted in i8th ward of Brooklyn at 
the general election in 1891. Of course the same 
ticket was voted throughout the city — except for local 
or district officers — where other names appeared. The 
ballot on its back bore the following indorsement : — 

OFFICIAL BALLOT FOR 
FIRST ELECTION DISTRICT, 
EIGHTEENTH WARD, 
CITY OF BROOKLYN, 
NOVEMBER 3, 1891. 

JOHN GILBERTSON, 
President of the Board of Elections, 

For Governor, 
JACOB SLOAT FASSETT. 

For Lieutenant-Governor, 
JOHN W. VROOMAN. 

For Secretary of State, 
EUGENE F. O'CONNOR. . 

For Comptroller, 
ARTHUR C. WADE. 

For Treasurer, 
IRA M. HEDGES. 
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For Attorney-General, 
WILLIAM A. SUTHERLAND. 

For State Engineer and Surveyor, 
VERPLANCK COLVIN. 

For Justice of the Supreme Court, for Second Judicial District, 

CALVIN E. PRATT, 

For Senator, for Fourth Senate District, 
EDWARD H. SCHLUETER. 

For Member of Assembly, for Eighth Assembly District, 

JAMES BOYD. 

For Register, 
JAMES W. WEBB. 

For County Clerk, 
HARRY W. MICHELL. 

For County Treasurer, 
ASA C. BROWNELL. 

For Supervisor-at-Large, 
HORACE E. DRESSER. 

For Justice of Sessions, 
JOHN C. MATHEWS. 

For Mayor, 
HENRY A. MEYER. 

For Justice of the Peace, for First District, for Unexpired Term, 

JAMES B. TAYLOR. 

For Justice of the Peace, for First District, for Full Term, 

JAMES B. TAYLOR. 

For Justice of the Peace, for Second District, 
JOHN BRUNNEMER. 

For Justice of the Peace, for Third District, 
JOHN KISSEL. 
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For Aldermen-at-Large, 

GEORGE B. FORRESTER. 

SAMUEL B. DURYEA. 

PHILANDER B. ARMSTRONG. 

ERNEST J. KALTENBACH. 

WILLIAM H. N. CADMUS. 

WILLIAM A. RODEGERDTS. 

JOHN S. OGILVIE. 

For Aldermen, for Third Aldermanic District, 
GEORGE A. OWENS. 

PHILIP J. MANE. 

DAVID P. WATKINS. 

HENRY VOLLMER. 

For Constable, for Eighteenth Ward, 
WILLIAM T. GILBERT. 



QUESTIONS RELATING TO CHAPTER II. 

1. How are public officers elected in this state? How was it before 
the organization of the state government? What provisions in respect to 
voting were made by the first constitution? 

2. Mention the conditions upon which a citizen is presumed to be a 
voter. How may he forfeit this privilege? 

3. How is it ascertained that one is or is not a voter? 

4. Give some idea of how political parties are formed. State how 
candidates are nominated. 

5. Give the processes in preparing for an election. Give the process 
of conducting an election. The same of canvassing the votes. To whom 
do the inspectors of elections make their returns of the result? What re- 
turns are canvassed by the state board of canvassers? 

6. What is the difference between a ballot and a vote? 
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CHAPTER III. 

TAXATION. 

Section I. — Assessment. 

A MOST important function of government is its power 
to raise money for its uses, by imposing taxes upon its 
people. This power of the state is supreme and abso- 
lute in the Legislature, except as restricted by the Con- 
stitution. 

It also has power to delegate the like authority to 
counties, cities, towns, and villages, to raise money by 
taxation for their uses. But this too is subject to con- 
stitutional limitation. - 

Special Taxes. — A very considerable sum toward 
meeting the expenses of the state government is de- 
rived from special taxes upon corporations and upon 
** gifts, legacies, and inheritances" from the estates of 
deceased persons, of which strangers or remote relatives 
are the beneficiaries, i The amount derived from these 
sources for the fiscal year ending September 30, 1891, 
was nearly two and a half millions of dollars. 

Counties, cities, towns, and villages are also permitted 
to collect special taxes in the form of license fees for 
various purposes, but the amount of these is quite 
inconsiderable. 

"• General Taxes. — But what are commonly spoken of 
as "taxes," are the sums levied upon the real and per- 
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sonal property of individuals, and which they are required 
to pay toward the support of the government — state or 
subordinate — as town, county, etc. 

These taxes, whether for state or municipal purposes^ 
can only be imposed in pursuance of the authority of 
law. It is the intent of the law that each property 
owner shall pay his just portion, according to his means, 
of any tax levied for public purposes. Some exemptions 
are provided for, in what is deemed to be for the public 
interest. 

Assessment. — The first thing to be done then, when 
a tax is to be levied, is to ascertain the value of the 
property, real and personal, owned by each individual 
taxpayer. .This is done, in the first instance, by a set 
of officers called 

Assessors. — These, in towns, are usually three in 
number, one being chosen each year for a term of three 
years. In villages, at least in those having not more 
than two thousand inhabitants, the trustees of the vil- 
lage act as assessors. In cities, assessors are, or may 
be, either elected or appointed, and may be so many as 
the charter shall prescribe. 

It is the duty of the assessors, by visiting the various 
properties within their jurisdiction, and in other ways, 
to determine and set down the value of the property, 
both real and personal, of each taxable inhabitant. 
From the personal property of any taxpayer the just 
debts which he may owe are to be deducted in the value 
set down. 

Assessment Roll. — The list of taxable inhabitants, 
with the ascertained value of the property of each, is 
called the assessment roll of the town or ward for which 
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it is made. When made, opportunity must be given the 
taxpayers to examine the roll, and if they deem their 
assessment unjust, to be heard before the board of 
assessors. The assessors have power to review their 
assessments, and to correct any error or injustice of 
which they became persuaded upon such hearing. 
When the assessment roll is completed, it is delivered 
to the supervisor of the town, to be by him presented 
to the board of supervisors of the county. In cities, 
the assessment rolls are, or may be, delivered directly to 
the board of supervisors through its clerk. 

Duty of the Board of Supervisors. — At their annual 
meeting, the board of supervisors in the several counties 
examine and compare the assessment rolls presented 
from the several towns, to ascertain whether the aggre- 
gate valuation of each is fair and just with respect to 
the others. . For, if in one or more towns the property 
is found to be assessed generally at not more than half 
its real value, whilp in the others it is assessed at nearly 
or quite its full value, it is evident that the former would 
pay less than its proper share of any tax to be collected. 
The supervisors will, in such case, readjust the valua- 
tions, so that each town will be required to pay its fair 
share of the tax. 

This is called equalizing the assessment roll. 

The aggregate equalized valuation of each town is 
forwarded to the comptroller for his information and for 
the use of the State Board of Equalization. This board 
is composed of the state assessors, and the commission- 
ers of the land office (see pp. 50, 52). 

It is the duty of the state assessors to visit the vari- 
ous counties in the state, and gain such information 



TAXATION. 121 

concerning the valuation of property therein as will aid 
the state board of equalization in the discharge of its 
duties. 

These are, to equalize the valuations of property be- 
tween the several counties of the state, in much the 
same way that the boards of supervisors equalize the 
valuations between the towns. The purpose of the law 
is, that no county shall pay less than its fair portion of 
the state tax through an under-valuation of its taxable 
property. 

Recapitulation. — Such are the processes by which 
the basis of taxation — the valuation of property — is 
determined. 

1. An assessment of the property of individuals by the town 
assessors. 

2. The equalization of the assessment roll between the several 
towns of a county by its board of supervisors. 

3. The equalization of the assessed valuations of property be- 
tween the several counties by the state board of equalization. 

Section II. — How Taxes are Levied. 

I. The State Tax. — This is fixed each year by the 
Legislature. From the aggregate sum which it is 
found or estimated will be required for all purposes of 
state expenditure during the next fiscal year, there will 
be deducted, first, the known sources of revenue, as from 
invested funds of the state, and others that need not be 
enumerated ; and, second, the estimated proceeds of the 
corporation and collateral inheritance tax, which have 
been mentioned. The aggregate of these, deducted 
from the total estimated expenditure, will leave the 
amount which is to be levied upon the taxable property 
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of the state. This, of course, is known approximately 
from the returns of the previous year made to the comp- 
troller by the boards of supervisors, as equalized by the 
board of equalization. The amount to be raised will 
be a certain easily ascertained per cent of this valua- 
tion, and is expressed in the form of so many mills or 
fractions of a mill upon each dollar of valuation. 

Thus, in 1890 the rate was, for general purposes, 
seven-tenths of a mill ; for canal purposes, six-tenths of 
a mill ; and for schools (teachers' wages only), one and 
four one-hundredths mills ; in all, two and thirty-four 
one-hundredths mills. 

In 1 89 1 it was thought that the special sources of rev- 
enue would be sufficient to meet all expenditures for 
general purposes, so that only canals and schools need 
be provided for by general taxation. 

When the rate of the tax is determined, the Legisla- 
ture enacts a law directing the same to be levied upon 
the taxable property of the state. This is done every 
year. 

The comptroller notifies the boards of supervisors, 
through their proper officers, of the rate of state tax to 
be levied, and it becomes their duty to see that the 
same is included with the county and town tax as levied 
by them. It is levied upon the* equalized valuation 
established by the state board of equalization. 

2. The County Tax. — The amount to be raised in 
each county for county purposes is fixed by its board of 
supervisors. This is added to the amount of the state 
tax to be collected, and the sum is apportioned among 
the towns and wards in the county on the basis 'of the 
equalized valuations fixed Joy the board of supervisors. 
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3. The Town Tax. — The amount of money to be 
raised for town purposes is determined by the legal 
voters at town meeting, and by the board of town 
auditors. This is reported to the board of supervis- 
ors. The board adds the amount approved by the tax 
authorities of each town, to the amount of state and 
county taxes which it has been found liable to pay ; and 
these three items constitute the tax levy for each town 
for that year. 

4. City Taxes. — The amount to be raised by general 
tax for city purposes is determined, not by vote of the 
people, but by the city authorities, generally; but not 
always, by the common council. The amount is, how- 
ever, reported to the board of supervisors, who proceed 
with it the same as they do with the town tax ; that is^ 
add it to the amount of state and county tax for which 
the city is liable.) 

5. The Collector. — When the tax roll is completed^ 
the supervisors attach to it their warrant, directed to 
the collector of the town or city, commanding him to 
collect from each of the taxable inhabitants named on 
the roll, the sum set opposite to his name thereon. He 
is also directed to pay the amounts collected for town 
or city purposes to the proper officers authorized by law 
to receive the same, and the amounts for county and 
state purposes to the county treasurer. This officer is 
required by law to remit the amount of the state tax re- 
ceived by him from the collectors, to the state treasurer. 

6. Village Taxes. — Villages pay the ordinary taxes 
for town purposes, in common with the inhabitants of 
the town of which they are a part. But the tax to meet 
village expenditures, authorized by law, is levied by the 
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trustees, and collected by the village collector, under 
the authority of a warrant signed by the president and 
clerk of the village. 

7, School District Taxes, —These will be considered 
elsewhere. (See pp. 128, 132, 133.) 

8. Assessments. — These are another class of taxes 
levied for special purposes, chiefly in cities and villages. 
They are for such objects as sewers, opening, grading, 
and paving new streets, local parks, and the like. The 
cost of such improvements is not levied upon the prop- 
erty of the municipality at large, but is assessed upon 
the property along the line, or in the near vicinity of 
the improvement. The assessment is not levied upon the 
salable value of the property affected, but upon the 
basis of the supposed benefit which it will derive from 
the improvement. These assessments must be carefully 
distinguished from the assessments of value for the 
purposes of general taxation. 

Such are the processes employed for the raising of 
money for the support of the government in all of its 
various departments, state, county, town, and municipal. 
They differ widely from the processes employed by the 
United States government, as will be learned from the 
text-books on civil government which cover that broader 
field. 

QUESTIONS RELATING TO CHAPTER III. 

1. By whose authority are taxes levied? How do municipal divisions 
— towns, counties, villages, and cities — get authority to levy taxes? 

2. What do you understand by special taxes? What by general taxes? 

3. Give the process of assessment. 

4. Mention the various steps in the process of levying and collecting 
taxes. Name all the officers you can think of who are charged with some 
duty in connection therewith. State what their respective duties are. 
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CHAPTER IV. 

EDUCATION. 

The first settlers in New York came from a land of 
schools. The republic of the Netherlands was the fore- 
most country in Europe in promoting education, not 
only for the wealthier classes, but for the children of the 
common people. 

The colonists of New Netherland, which name they 
gave to their adopted home, brought with them to the 
new world the love of freedom and for learning, which 
they had formed in the old. 

Within ten years after the settlement of New Am- 
sterdam, a school was established, of which the record 
now exists ; and it is not to be presumed that the 
education of the children was wholly neglected during 
the previous ten years. When the population of the 
colony had increased to seven or eight hundred, the 
home government, upon the petition of the colonists, 
supplied them with two schoolmasters. The object in 
securing two seems to have been that something might 
be taught besides reading and writing.^ 

These schools were supported out of the public 
treasury. Besides these public or official schools, pri- 
vate schools were also maintained, but they could be 
taught only by masters whom the authorities approved 

1 Hon. A. S. Draper, in Educational Monthly ^ April, 1 892* 
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Thus early in the educational history of the state do 
we find the principle established of employing only those 
teachers who were qualified according to law. 

After the colony passed under English rule, English 
ideas of education had precedence, and high schools 
found favor over schools for the common people. 

First Movement for Higher Education. — This was the 
paramount influence at the time of the organization of 
the state in 1777. The first act of the state Legislature, 
for the promotion of education, was in 1784, very soon 
after the close of the war. It incorporated the Board 
of Regents of the University of the State of New York, 
and placed under its control and supervision the acad- 
emies and colleges of the state. The organization as 
first planned was found to be defective, and in 1787 a 
new act was passed constituting the board of regents 
upon substantially its present basis. As may be sup- 
posed, its powers have been greatly enlarged and its 
eflficiency improved since that early day. It is now a 
great, salutary, and beneficent power in the state in the 
promotion and improvement of higher education. 

The "University" of which the board of regents is 
the administrative authority, consists of all incorporated 
institutions for academic and collegiate education, to- 
gether with the state library, state museum, and such 
other libraries, museums, and institutions for higher 
education as may be sanctioned by the regents of the 
university. 

The board of regents consists of twenty-three mem- 
bers, of whom the governor, lieutenant-governor, secre- 
tary of state, and superintendent of public instruction 
are ex officio members. 
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Regents are chosen in the same manner as United 
States senators, for life, and serve without salary. 

Common Schools. — The first act of the Legislature 
which recognized the education of the children of the 
state as a matter of public concern was in 1789. Under 
the provisions of an act in that year, the surveyor- 
general of the state was directed, in the sale of the pub- 
lic lands of which the state owned a vast area, "to 
reserve in each township one lot for the support of the 
gospel and one lot for the use of schools in such town- 
ship." In some towns of the state these lots still 
remain a source of revenue for the schools in the town. 
They are, however, an unimportant resource, the entire 
revenue in 1891 being only about $30,000. 

In 1795 the Legislature appropriated $100,000 annu- 
ally, for a period of five years, for the encouragement of 
schools. The supervisors were required to assess upon 
the towns, for the support of schools, a sum equal to 
one-half that received by them from the state for that 
purpose. This appropriation was continued, however, 
for only three years. 

In 1805 an act was passed appropriating the net pro- 
ceeds of five hundred thousand acres of land first sold, 
"to raise a fund for the encouragement of common 
schools." No distribution from the income of the fund 
was to be made until this should reach the sum of 
$50,000 annually. This was the inception of what is 
now known as the "common school fund." In the 
meantime, from 1798 to as late as 1815, what schools 
there were, seem to have been sustained by voluntary 
effort. 

In 1812 we have the first act in this state for the 
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^^establishment of common schools." Its provisions 
comprised : — 

1. A state superintendent of common schools, with 
certain defined powers and duties. in relation to their 
organization, and to whom their reports were to be for- 
warded. 

2. In each town, three commissioners were to be 
elected, with power to form and alter school districts, 
and to supervise the schools in the town. This was 
the first attempt at a defined organization of school 
districts within a defined territory, and with prescribed 
corporate powers. 

3. The commissioners, together with not more than 
six persons, also elected by the voters of the town, con- 
stituted a board of inspectors, whose duty it was to 
examine and license teachers and visit the schools. 

4. It was made unlawful to employ any one as teacher 
who did not hold a certificate or license to teach, signed 
by at least two of the inspectors. Herein is found the 
first application of some legal test of qualification for 
teachers. Such were the provisions for towns concern- 
ing the establishment of common schools within their 
borders. 

5. School Districts. — When these were formed by 
the town commissioners they became invested with 
certain corporate powers, among which was the elec- 
tion of three trustees to have control of the affairs of 
the district, employ teachers, and otherwise have the 
care of school matters. The inhabitants also had 
power to designate a site, build a schoolhouse, and 
vote a tax upon the district to pay for the same. These 
provisions and many others embodied in the act of 18 12 
are in force to this day. 
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6. The trustees were required by law to report the 
statistics concerning their schools to the town inspec- 
tors, who compiled and forwarded them to the county 
clerk. By him they were transmitted to the state 
superintendent. 

7. Provision was made for the distribution among the 
districts of the income from the common school fund, 
but it does not appear that this had at that time 
reached the sum of ^[50,000 required before a distribu- 
tion could be made. The first distribution appears to 
have been in 181 5. When made, it was only to such 
towns as had, for the previous year, raised by tax an 
amount for the support of schools equal to that received 
from the state, and to those districts that had maintained 
a school taught by a legally qualified teacher for three 
months during the previous year. These moneys were 
applicable only to the payment of teachers' wages. The 
latter provision exists to-day, except concerning the 
small sum applied for library purposes. 

In 1814 this act was superseded by " an act for the 
better establishment of common schools." The salient 
features of the act of 181 2 were embodied in the later 
act, and defects and weaknesses in the former were cor- 
rected in the latter. 

The Rate Bill. — Among the new features incorpo- 
rated in the later act, was a provision empowering the 
trustees to collect from those who sent their children 
to school, the residue of the teacher's wages, after ap- 
plying thereto the state moneys and the moneys derived 
from the town tax for the support of schools. 

This was the introduction of what became known as 
the "rate bill" system of collecting teachers' wages, 
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and which tenaciously held its own in the common 
school system of the state for a period of more than 
fifty years. It was abandoned in 1867 by a provision 
for the collection of the residue of teachers* wages by 
tax on the district. 

Through all the changes wrought from time to time 
in the common school law of the state it has held 
and still holds firmly to these elementary principles : 
(i) official authority for the formation and alteration of 
school districts ; (2) the employment of none but legally 
qualified teachers ; (3) the control and management of 
the school, through officers chosen by the inhabitants 
of the district. 

The office of superintendent of schools was abolished 
in 1 82 1, and its duties were transferred to the secretary 
of state. The office of state superintendent of public 
instruction was created in 1854. 

Town Superintendents. — In 1843 commissioners and 
inspectors of schools in towns were superseded by an 
officer called town superintendent, upon whom was con- 
ferred all the powers of the former officers in respect 
to the formation and alteration of districts and the 
examination of teachers and visitation of schools. 

Present Organization. — The present organization of 
the state common school system is substantially as fol- 
lows : — 

Superintendent of Public Instruction. — This officer 
is elected by joint ballot of the Senate and Assembly 
for the term of three years. He has general supervi- 
sion of the public schools of the state. His duties are 
chiefly administrative and executive, though he is also 
invested with important judicial powers. He apportions 
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the state school moneys according to law, and may 
withhold the moneys from districts which have failed to 
comply with the law in respect to their schools. He 
counsels with the school commissioners, appoints the 
instructors at teachers* institutes, conducts examinations 
for state teachers* certificates, and performs many other 
important duties. He is ^;r officio 3. member of several 
educational boards, as regents of the University, trus- 
tees of Cornell University, of Syracuse University, and 
other institutions. He has the general supervision of 
the normal schools of the state. 

In his judicial capacity he hears and decides appeals 
relating to school controversies from any part of the 
state. These are presented in writing, supported by affi- 
davits. Concerning these he establishes the rules of 
procedure. His decision is made final and conclusive, 
and the supreme court has refused to review his action. 

School Commissioners. — The office of town superin- 
tendent of schools was abolished in 1856, and the powers 
and duties of that officer in respect to the formation and 
alteration of school districts and to the examining 
and licensing of teachers, were imposed upon an officer 
styled school commissioner. They are elected in divis- 
ions of territory known as school commissioner districts. 
Originally these conformed, as nearly as was practicable, 
to the Assembly districts in the state, exclusive of cities 
which maintained their own local supervision. 

But the changes made in Assembly districts, resulting 
from their reapportionment to meet the changes in the 
numbers and distribution of the population, have left 
the school commissioner districts a local division, in 
many of the counties, largely independent of any other. 
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They reapportion the state school moneys, appor- 
tioned by the state superintendent to the several counties, 
amongst the school districts in each town, upon the 
basis of distribution established by law, and the direction 
of the state superintendent. Where there is more than 
one school commissioner in a county, the commissioners 
meet and act together in making the apportionment. 
They possess other important, and in certain cases, 
quite arbitrary powers. 

They are elected for a term of three years; and re- 
ceive from the state an annual salary of j^iooo, payable 
from the Free School Fund. 

The School District is the unit of the common school 
system. Like the town it is a limited democracy, its 
powers being exercised in popular assembly, but only 
such powers as are conferred by law. Its officers are 
chosen at an annual district meeting, by vote in such 
form as the meeting may direct. The time of holding 
the annual meeting is fixed by law. It has been changed 
by the Legislature several times, and is liable to change 
at any time. Special school district meetings may be 
called by the trustees, the object of which must be set 
forth in the notices for the same. An annual or special 
meeting may adjourn from time to time. The inhabi- 
tants are required to vote a tax for certain purposes, as 
for teachers' wages, or if they refuse or neglect to do so 
the trustees may levy a tax without such vote. Taxes 
for most other purposes are left to the discretion of the 
school meeting. 

Officers. — The officers of a school district are, one or 
three trustees as the district may elect, a clerk, col- 
lector, and librarian. 
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zens called a board of education, to whom is committed 
the control and management of the school or schools of 
the city or village, with such powers and duties in rela- 
tion thereto as are prescribed in such special law. In 
Buffalo, the power to establish, maintain, and regulate 
the public schools is conferred upon the common coun- 
cil. A superintendent of education elected by the 
people is at the head of the department of public instruc- 
tion. He is the executive officer of the system of which 
the common council is the legislative power. This form 
of organization is unusual. 

Union Free School Districts. — The law under which 
these are formed was enacted in 1853. It has been 
amended from time to time, but its general scope and 
purpose remain. 

The occasion of its enactment was to give to villages 
not under special acts, and to populous centers not in- 
corporated, opportunity to secure a more effective school 
organization than was practicable under the general 
district system. These localities were frequently divided 
into two or more districts. By combining their wealth 
and facilities, a central school, properly graded and classi- 
fied, could be maintained, which would not be possible 
in their dismembered state. They could also increase the 
attendance at school, not only by affording a better and 
more attractive school organization, but by making them 
free in fact as well as in name, through the removal of 
what had come to be known as the "odious rate bill.'* 

The act provided for the consolidation of such dis- 
tricts, by a vote of the inhabitants. It also provided 
that any single district might change its form of organ- 
ization to that prescribed in the law. 
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Upon the formation of a Union Free School District 
by a vote of the inhabitants of the district or districts 
affected, the new organization could proceed to elect 
not less than three nor more than nine trustees who 
should constitute a board of education for the new dis- 
trict. Thereupon the functions of the officers of the 
former districts ceased. 

Under this organization much larger powers concern- 
ing the schools are conferred upon the board of educa- 
tion than upon the trustees of school districts generally, 
also much larger powers upon the inhabitants of such 
districts than upon those of the districts generally. 
Among these, at the time of the passage of the act, and 
for many years after, was that of levying a tax for the 
payment of teachers' wages in excess of the state school 
moneys for that purpose. Since 1867, when this power 
was given to all districts, this feature has ceased to be 
distinctive. 

The board of education may grade and classify the 
school or schools of the district and may establish an 
academical department therein. Whenever an academi- 
cal department is established in such district it may be 
placed under the supervision of the regents of the uni- 
versity the same as the academies of the state. 

Normal Schools. — The first normal school for the better 
education and for the professional training of teachers 
was established at Albany in 1844. Its course of instruc- 
tion and its general scope have recently been enlarged, 
and it is now known as the Albany Normal College. 

The other normal schools of the State, and the dates 
of their commencement, are the following : Brockport, 
1867; Buffalo, 1871 ; Cortland, 1869; Fredonia, 1868; 
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Geneseo, 1871 ; New Paltz, 1886; Oneonta, 1889; Os- 
wego, 1863; Plattsburg, 1890; and Potsdam, 1869. 
The * attendance of normal pupils in all these schools, 
during the year 1891, was 3904. The number of gradu- 
ates was in that year, males, 105 ; females, 567 ; total, 
6T2^ The whole number of graduates from all of the 
schools since they were established is, males, 1999 ; fe- 
males, 7096 ; total, 9095. Probably half as many more 
have left the schools before completing the course. 

These schools are all supported by the state. 

The cities of New York and Brooklyn maintain schools 
for the professional training of their teachers, for which 
they receive no aid from the state. 

Teachers' Institutes are brief schools for the profes- 
sional instruction of teachers in the several counties. 
They are under the immediate direction of the school 
commissioners. The instructors are assigned by the 
state superintendent. They are in session but one or 
two weeks, but they are of great value to young and 
earnest teachers whose facilities for learning how to 
teach have been limited. 

Teachers' Classes in Academies are established for a 

» 

like purpose, and have the advantage of a longer term for 
instruction. These, like the Institutes, are under the 
general supervision of the state superintendent. Both 
are supported by the state. 



QUESTIONS RELATING TO CHAPTER IV. 

1. Name three essential elements in the school organization of this 
state. 

2. Who has authority to form and alter school districts? To examine 
and license teachers? To employ teachers? 
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CHAPTER V. 

EMINENT DOMAIN 

It is necessary, at times, for the state to acquire prop- 
erty for its own use. 

It must have public buildings, and these must be 
located with reference to convenience in the transaction 
of the public business. It must have canals for the 
transportation of bulky merchandise, the opening up of 
markets for the products of the county, and the build- 
ing up of the prosperity of the people. For the like 
reasons it must itself construct or grant authority to 
others to construct railways. It must have highways, 
and it must have them where they will best serve the 
interests and the convenience of the people. 

Of the necessity for these things, and of the proper or 
best location for them, the state must judge, for the 
state is the representative of the people. 

There is no way in which the state can acquire the 
properties which are found necessary for it to possess, 
unless it have power to take them by the strong arm of 
authority. 

In despotic governments this power is unlimited in 
the sovereign. Even in England, the Parliament takes 
property for the public use and makes no compensation 
therefor. 

But in this state, the Constitution, mindful of the 
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inalienable rights of the citizen, provides — Article I, 
section 6 — that "private property shall not be taken 
for public use without just compensation." Thus the 
needs of the state are provided for, and the rights of 
the citizen are maintained. 

The authority under which private property is taken 
for public use is called eminent domain. It is defined 
to be " the right which a people or a government retain 
over the estates of individuals, to resume the same for 
public use." 

Both the Constitution and the statutes, in defining how 
private property may be taken, make very careful pro- 
vision for the protection of the rights and interests of 
individuals. The proceedings are so carefully guarded 
that complaint is seldom made of injustice in the award 
of compensation. Besides, the government in many 
cases comes to an agreement with owners concerning 
the price to be paid for property which it needs. The 
proceeding under which property is taken by right of 
eminent domain, and the compensation awarded, are 
known as proceedings in condemnation. 

In 1866 the statute first applied the right of eminent 
domain to the acquisition of district schoolhouse sites. 
In 1886 the provisions of the statute were extended to 
the city of Brooklyn. 

Prior to the enactment of the statute of 1866, it was 
oftentimes found very difficult to secure an eligible site 
for a schoolhouse in the country districts, so located as 
to be convenient of access for all the children of the 
district. 
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CHAPTER VI. 

LAW AND EQUITY. 

The frequent use in common life of the terms law and 
equity lead naturally to an inquiry as to the distinction 
between them. 

No more than a brief explanation or illustration can 
be given here. 

Suppose " A " has agreed to purchase from " B " and 
** B " has agreed to convey to " A " a tract or parcel of 
land, and " A " has paid a given sum to bind the bar- 
gain. If for any reason " B " afterwards refuses to con- 
vey, " A " has his remedy at law against " B '* for breach 
of contract. He may commence an action against him, 
not only to recover the money which he has paid on the 
contract, but a sum for damages which he may claim to 
have sustained by reason of the breach. Thus he may 
have employed an architect to plan a house to be erected 
on the premises, and may have incurred other expenses. 

If he commences an action at law, he will get such 
sum in damages as the court, upon the evidence fur- 
nished, finds him entitled to. 

But suppose that what "A" wants, is not damages, but 
a specific performance of the contract on part of " B." 
He will then ask the court to compel " B " to convey 
the premises in question. This will be an action in 
equity. It may be in the same court and before the 
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same judge as would have had charge of the action for 
damages had " A " sought that remedy. 

Until the Constitution of 1846 came in force, the 
iDranch of the judicial department to which was com- 
mitted the trial of all actions in equity, was called the 
court of chancery, the chief judge of which was styled 
the chancellor. 

The Constitution of 1846 abolished the court of chan- 
cery, and invested the supreme court with all of its 
powers. 

The distinction between law and equity will be seen 
from our illustration. The law gives to a complainant 
money damages for an injury which he has sustained by 
reason of a breach of contract. Equity will, in his be- 
half, compel a specific performance of the contract by 
the party complained of. 



QUESTIONS RELATING TO CHAPTERS V. AND VI. 

1. Find by inquiry, out of school, one or more instances of the exercise 
of the right of eminent domain, and give an account of it. 

2. Try and make up another case than that in the text that will illus- 
trate the difference between law and equity. 

3. If you cannot do it, go to some lawyer friend and ask him to give 
you some instances. When you are in the pursuit of knowledge with a 
clear idea of what it is you want to know, it will do you no harm to be 
told. 



APPENDIX. 



DEFINITIONS. 

[It is not claimed for the following that they are anything more than a 
rational explanation of the sense in which the words are employed in 
this book.] 

Abridge: to deprive; to cut off. 

Act : Ihe decision of a legislative body in passing a bill. The bill itself, 

if approved by the governor, then becomes an " act " of the legislature. 
Adjudication : the act of trying and determining an issue by a competent 

court. 
Administration (of goyemment) : the act of carrying on the government 

through its constituted officers; the policy and course of the govern* 

ment under a party. 
Aggregate: taken all together; collectively. 
Alternate : to vary by turns. 
Alternately : varying by turns. 
(/Appellate (court) : a court having cognizance of appeals from the 

decisions of lower courts. 
Appellate (jurisdiction) : having authority to hear appeals only, — in dis- 
tinction from original jurisdiction (which see). 
Apportion: to divide or distribute according to a rule established by 

competent authority. 
Apportionment : the distribution of moneys as directed by law. 
Appropriate : to set apart moneys for certain defined purposes. 
Appropriation : the act of setting apart moneys; also applied to the sum 

set apart for any given purpose.^ 

^ A legislature appropriates moneys. A properly constituted officer apportions the 
moneys thus appropriated. 
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Approximate : to come near. 

Approximately: nearly. 

Audit : to settle, adjust, or approve an account. 

Auditor : an officer authorized to examine and adjust an account. 

Ballot (see also "Ticket," "Vote") : a written or printed ticket used 

in voting. Also see p. 113. 
Beneficent : that which does or produces good. 
Beneficiary : one who receives a gift or benefit. 
Bill (legislative) : the draft of a law proposed for enactment. 
Bill (of indictment). See "Indictment," "True bill." Also see 

p. 67. 
Bureau (official) : a branch of public business, subordinate to or within 

a department. 

Campaign (political) : the operations of party workers during the period 

between the nominations of candidates and the election. 
Capital : the city or town where the legislature convenes; the seat of 

government. 
Capitol : the structure in which the legislative sessions are held. 
Caucus : an unofficial meeting of voters of one political party to nominate 

candidates or to agree upon a line of policy. 
Charter : the act of a legislature by which or under which a corporation 

is formed. 
Collateral : occupying a secondary or subordinate relation or position to 

something which is first or primary; attendant as auxiliary or inci- 
dental only. 
Commutation: the act of substituting something less for something 

greater; as imprisonment for life, in place of a sentence to death. 
Commute : to substitute a less for a greater. 
Competent (jurisdiction) : having legal authority to act. 
Concession: a giving up on demand, — distinguished from giving up 

voluntarily. 
Concurrent : occurring or happening at the same time. 
Concurrently : acting upon the same question at the same time. 
Constituency : the body of citizens or voters in a representative district. 
Construction (of statutes) : a declaration of the meaning of a statute by 

considering its relation to attendant facts and circumstances. It 

differs from interpretation (which see) . 
Contiguous : touching along a line of division ; adjoining. 
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Conviction (judicial) : the finding of a judgment of guilty after trial by a 

competent court. 
Corporate : formed into a body, with certain defined powers, by legal 
' authority. 
j( Corporation .* a body formed under authority of law, with certain powers 
and privileges, having the right of succession. 

Deed : an instrument in writing, under seal, containing a transfer of real 

property (land). 
Discussion : the statement of a case and the process of reasoning upon it, 

or of making it clear. 
Distress (and sale) : the seizing of property for a debt or tax, in order 

to secure payment by sale of the property seized, — hence taken 

together. 
Diversified: varied; distinguished by differences; dissimilar. 
Diversity: variety; dissimilarity. 

Elective : entitled to be filled by election. 

Elective franchise (see also '' Franchise '') : the privilege or right of 

voting. 
Elector : a voter. 

Elementary : pertaining to the first principles of anything. 
Eligibility : the condition or quality of being eligible. 
Eligible : duly or legally qualified. 
Enunciate : to announce, or to declare. 
Ephemeral : short-lived; abiding but a short time. 
Ex-officio : by virtue of one's office. 
Exposition: a statement or explanation of the sense or meaning of a 

passage of writing or of a law. 
Expound : to explain the meaning of anything, as of a law. 

Factor : one of the elements or principal parts which conduce to a result. 
Fallible : liable to err. 
^ Felony: a crime punishable by death or by imprisonment in a state. 

prison. 
, Fiscal : pertaining to the financial or money operations of a government. 
Fiscal year: the twelve months for which the accounts of the money 
affairs of a government are made up. In New York this is from 
October i to September 30. 
Formulate : to put in a definite form of statement. 
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\ Franchise : a privilege; sometimes an exclusive privilege. 
Function: the course of action or of duty which pertains to a public 
office. 

Goods and Chattels : a compound term, used to denote personal property 
with a possible interest in, without ownership of, real property. 

Heir: one who, under the law, is entitled to succeed to the property 
of another upon his death. 

Impeachment : a calling to account, as a public officer for maladminis- 
tration. 

Inception : the beginning. 

Incidents : things which depend upon some other things that are principal 
or leading. Incidents are subordinate or casual. 

Incitement : motive, impulse, or stimulus to action. 

Incorporated : being in a corporate state or condition. 

Incumbrance: a charge upon property; a claim or lien upon an estate, 
casting a doubt upon the title. 

Indictment. Seep. 67; see also " True bill." 

Indigent: poor; needy. 

Inheritance :. something derived by an heir from an ancestor; that which 
passes by descent. 

Inhibition : a restraint; a prohibition. 

Instrument : a writing which expresses some act or agreement between 
parties, as a deed or mortgage. 

Interpretation (of statute) : an explanation by judicial authority of what 
is uncertain or obscure. 

Intervention : an interference affecting the interests of others. 

Intestate : a person who dies without having made a will. 

Investiture : that with which one is put in possession, as an office. 

Invoke : to summon. 

Issue : the point of law or fact presented to a court for decision. 

Judgment : the decision of a court or judge, distinguished from verdict, 

which is the conclusion of a jury. 
Jurisdiction (see also " Original jurisdiction ") : the limits within which 

a given power may be exercised. 

'Law (see also "Statute"): a rule of action, enacted or declared by/ 
competent authority, by which a community consents to be governed. 
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Legatee : one upon whom property is bestowed by a will. 
Lien : a legal claim upon property as security for the totisfaction or pay> 
ment of a debt. 

' Majority : more than half. 
Mandate : a command. 
Misdemeanor: a crime or offense of lower grade than a felony (see 

"Felony")- 
' Mortgage : a conveyance of property as security for the payment of a 
debt, upon conditions, which if fulfilled, render the conveyance void. 
Motion (judicial) : an application made by an attorney to a court or 
judge for an order in an action or proceeding. 
/ Municipal : pertaining to a corporation, as a city. 

Municipality : an incorporated community, as a city, village, or town. 

Nomenclature: a collection or list of names used in any branch or 
department of science or of thought or action. 

Order (judicial) : a direction or authority given by a court or judge in an 

action or proceeding. 
Organic law : that which is fundamental in the structure of organized* 

society. The constitution is the organic law of a state. 
Original jurisdiction (see also " Jurisdiction ") : having jurisdiction in 

the first instance. 

^armacist : a skilled druggist, 
'^j^lurality : the highest of several numbers. 
Poll or Polls : the place where votes are received at an election; — com- 
monly used in the plural. 
Prerogative: a privilege inherent in one's office or position; an official 

and exclusive right. 
Presentment : notice taken by a grand jury of any matter of their own 

motion, and presented to the court without a bill of indictment, as of 

a public nuisance. 
Presidential year : the year in which a president is elected. 
Primary (political) : a meeting for political purposes, as the nomination 

of candidates or the selection of delegates to nominating conventions; 

the inception of organized political action. 
Probate : (noun) the official proof of a will; (verb) the obtaining of the 

legal and official proof of a will. 
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Procedure (judicial) : the manner and order of proceeding prescribed by 
law, or by the rules of a court, in bringing actions and conducting 
trials. 

Process (of a court) : summons or warrant by which a party is brought 
before a court; or a direction or order of the court affecting an 
action before it; the procedure by which a cause is brought before 
a court. 

Promulgate : to make known by open declaration. 

Quasi: having more or less resemblance to; qualified; seeming or 

apparent. 
Quorum : the number of persons in a body of members necessary for the 

legal transaction of business. 

\ Reprieve: (verb) to temporarily suspend the execution of a sentence; 
(noun) the temporary suspension of a sentence. 
Right of suffrage (see also " Sufi^age") : the right to vote. 

Sentence (judicial) : (noun) the judgment pronounced upon a criminal 

after conviction. 
Statute (see also " Law ") : an act of the legislature. 
Suffrage (see also '' Right of suffrage ") : vote. 

^Ticket (see also "Ballot," "Vote." Also see p. 113): the printed 

list of candidates to be voted for by a party. 
Transition : passing from one state or condition to another. 
Tribunal: a seat of judgment; a body invested with power to pass 

judgment on questions presented before it. 
Triplicate: threefold. 
True bill (see also " Indictment ") : the indorsement on the back of an 

indictment, when found by a grand jury. 

^ Veto : the right to interpose a negative; to forbid; also the act of 

forbidding. 
Viva voce : by the living voice. 
Void : having no legal force or effect. 
Vote (see also "Ballot," "Ticket." Also see p. 113) : the expression 

of a choice; a ballot; a ticket. 
Voter: one who has a legal rig^t to vote; an elector. 

(4M 
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